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ABSTRACT

This dissertation is focused on the Critical Analysis on Legislative Changes of Family Courts in
Bangladesh. It is not unknown that a gaping loophole in the Bangladesh Judiciary is the backlog
of cases. The number of family matters cases being filed in the Supreme Court and lower court
in Bangladesh, Further, pertinent to note here is that Marriage as an institution has become the
subject of great judicial scrutiny. With this aim, this paper has tried to discuss present law,
definition, legal effects, existing problems related to dissolution of marriage, dower, and
restitution of conjugal rights, maintenance and guardianship, pre trail proceeding: mediation,
institution of suits and proceedings. The aim of the writing is to show the weakness in the
jurisdiction of family court in our country. Law is above to all. If the law is use in proper way
not only family disputes but also all disputes must be solve. To solve the every disputes
enforcement of law and clearance of justice is important. In my research I try to give in depth
discussion about the family courts in Bangladesh. It has further attempted to recommend some

possible solutions to the identified flaws of this system.
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Chapter 1
INTRODUCTION

1.1 Introduction
Family Court is a division of the British Columbia Provincial Court. Other divisions of the
Provincial Court deal with criminal, traffic and small claims matters. Provincial Court judges
hear family law cases, youth and adult criminal cases, and small claims cases. Depending on
your community, there might be a separate courtroom where family law cases are heard, or
family law cases might be heard in one of the regular courtrooms on a particular day of the
week. Usually there is a day each week or every other week when the court will hear a list of
family law and child protection cases. From that concept family courts are established by the
Family Courts Ordinance 1985 to serve the purpose of quick, effective and amicable deposal of
some of the family matters. Family Court deals with a limited number of Family Laws. The
family courts jurisdiction is limited. This research I discussed various laws relating to family
matters, present situation of the family courts, various problems of the judges of family courts.
The purpose of establishment of Family Courts in Bangladesh was to ensure a quick,
effective and amicable disposal of some of the family matters, which the traditional civil courts
had failed to successfully deal with. Unfortunately, the noble aim of introducing Family Courts
has not been expectantly achieved though already more than two decades have passed after the
courts’ coming into operation. There are many and diverse type of reasons behind such
letdown. Given the socio-economic grounds, the procedural as well as substantive loopholes in
the ordinance and related laws are not negligible. Besides, there are some misconceptions. This
article Endeavour’s to examine those confusions, uncertainties and misconceptions in the light
of judicial decisions of the country’s higher courts. Hence, this article can be a tremendous
help for many practicing lawyers and acting judges. However, the prime purpose of this study
is to bring these issues firstly to the lawyers’ and judges’ authorities that can make the lawyers
and judges conscious, can seek judicial interpretation from the highest judicial authority of the

land; secondly to the legislative authority that can amend the laws to the necessary extent.!

1.2 Statement of the problem
The establishment of the Family Courts in Bangladesh was a landmark step, which was the

long felt demand of the people. Before the establishment of the Family Courts all litigations

' [http://www.assignmentpoint.com/arts/law/family-courts-bangladesh.html, Last visited, 2November,2023].
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relating to family matters and other issues were adjudicated by the ordinary civil courts. The
Family Courts had been established by the Family Courts Ordinance 1985 later on Family
Courts Act 2023 enacted and the ordinance repealed. Now the courts are working in every
districts of Bangladesh. However, the courts are facing different problems, as mentioned
under:-

e Scarcity of the judge

e In every court the same judge trials civil and family matters

e Corruption of the stake Rolders

e There are no proper mediation facilities

This research seeks to concentrate on the above problems.

1.3 Objectives of Research

The main objective of the research is to review of the activities of the Family Courts in
Bangladesh. These objectives as given below:-

(I)To examine the laws relating to family courts

(i1) To analyze the present situation of the family courts

(ii1) To focus on the problems and legislative changes of the family courts

1.4 Research Methodology

This research is conducted by following the method of documentary analysis for achieving the
inimitable outcome. This research work historical and interviewing. Apart from this historical
method and interview will be followed.

Sources and Materials

In order to complete my research from various sources. I have collected materials from books,

journals, internet, and law reports and responds data.

1.5 Importance of the Research

Research plays an important role in recommending solutions to the existing problems. This
research will clarify the problems of the family courts in Bangladesh. It also analyzes the
present condition of the family courts in Bangladesh. This research will also clarify the
problems of the family courts judges. It will try to give a clear scenario of the present
conditions of the family suits. Finally this research will be helpful for the protection of rights

of women’s in family.



1.6 Review of Literature

There are many books, journals and articles related to my research topic. Some of the relevant
books and articles are reviewed bellow

(1) ObaidulHuq Chowdhury’s, Hand book of Muslim Family Laws, Fifth Edition (1997),
published by EsrarulHuq Chowdhury, Dhaka.

This book contains different aspects of Family Courts Ordinance 2023

This book discuss very brief. It writes down the section of the Family Courts Ordinance 1985
and analyze with some case reference. There is nothing else in this book.

(2) Professor A. A. M. Moniruzzaman, Islamic Jurisprudence and Muslim Ain, First Edition
January 2002, Shams publications, Nilkhet, Dhaka- 1205.

This book contains the following topics of Muslim Family laws:-

Sources of Muslim law, pre- Islamic custom and Muslim law, sources of Muslim laws and
description, Inheritance and division of property, general principles of Miras, Hanafi law
relating inheritance will, gift etc.

This book analyzes the historical base of Muslim family laws. It did not give the clear concept
of the family court law.

(3) Shaheda Begum, Muslim law and Family Courts, First edition February 1994, Published by
Bangla Academe, Dhaka.

This book focuses on the various aspect of the Muslim law and Family courts like.........
Marriage and legal rights of women, Marriage and dower, Maintenance of women under
Muslim law, Divorce under Muslim law, dowry and dowry prohibition Act etc.

This book has given the sufficient guidelines for the preservation of women rights. Ti would be

very helpful for my research.

1.7 Scope of the Study and Limitation
This study is conducted on only the family courts in Bangladesh. The scope of this research is
very limited. This research will define the problems of the family courts in Bangladesh. It will

also analyze the problems of the judges and the condition of family suits.



Chapter 2
General Concept of Family Court and Its History

2.1 Introduction

Family court, which has been established in the country more than twenty years ago. Family
Court is a division of the British Columbia Provincial Court. Other divisions of the Provincial
Court deal with criminal, traffic and small claims matters. Provincial Court judges hear family
law cases, youth and adult criminal cases, and small claims cases. Depending on your
community, there might be a separate courtroom where family law cases are heard, or family
law cases might be heard in one of the regular courtrooms on a particular day of the week.
Usually there is a day each week or every other week when the court will hear a list of family
law and child protection cases. From that concept family courts are established by the Family
Courts Ordinance 1985 to serve the purpose of quick, effective and amicable deposal of some
of the family matters. Family Court deals with a limited number of Family Laws. The family
court’s jurisdiction is limited. This research I discussed various laws relating to family matters,

present situation of the family courts, various problems of the judges of family courts.?

2.2 General Concept of Family Court

Bangladesh gained independence from Pakistan in 1971 and therefore shares with Pakistan the
legislation promulgated prior to 1971, there are many Acts, Ordinance made after the
independence of Bangladesh. Similarly a Family court was established by the Muslim Family
Law Ordinance of 1961Although after the Muslim Family Laws Ordinance, 1961 came into
force on 15"™November 1961, the legislature of the West Pakistan enacted the West Pakistan
Family Courts Act, 1964 in pursuance of the recommendation of the commission on marriage
and family laws which stressed upon setting up of such special courts for the expeditious
settlement and disposal of disputes relating to marriage, maintenance, custody of children and
for other matters connected therewith. But unfortunately in the East Pakistan no such laws was
enacted. Enactment of the Family Court Ordinance 1985, which was published in the
Bangladesh gazette on the 30" March, 1985 and was given effect from 15"November, 1985 by
notification by the Government in undoubtedly a step in the right direction.® Recently Family

Courts Act 2023 enacted and Family Court ordinance of 1985 repealed.

2 [https://www.google.com/search?q=family-court-in-bangladesh&ie=utf-8&oe=utf-8,  Last  visited, 2

November,2023].

3 [http://www.assignmentpoint.com/arts/law/family-courts-bangladesh.html,Last visited, 2 November,2023].
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Establishment of Family Courts was on the one hand an expression of our sophisticated legal
thought, on the other hand, an acknowledgement that our traditional civil courts had failed to
successfully deal with the suits relating to family affairs. Family Courts were established by
the Family Courts Ordinance 1985to serve the purpose of quick, effective and amicable
disposal of some of the family matters. This purpose, though not perceptible from the preamble
of the Ordinance, is evident in different places of the body of the Ordinance. The anxiety of the
framers of the Ordinance for the said speedy disposal of the family cases is palpable in fixing
only thirty days for the appearance of the defendant?, in providing that if, after service of
summons, neither party appears when the suit is called on for hearing the court may dismiss
the suit.

The purpose is again manifest in providing a procedure for trial of cases in camera if

required for maintaining secrecy, confidentiality and for effective disposal of some
complicated and sophisticated matters which may not be possible under normal law of the
land. Once more, the Code of Civil Procedure 1908 except sections 10 and 11 and the
Evidence Act 1872 have not been made applicable in the proceedings under the Family Courts
which is another sign that indicates the concern of the lawmakers to dispose of the family
matters in congenial atmosphere of the Family Court, which was proven to be absent in the
lengthy procedure of civil courts.
Before establishing the present Family Courts, there were no separate courts in Bangladesh for
adjudicating disputes in relation to family matters. The inherited colonial system of this
country is itself an impediment in expeditious trial procedure. In many cases, as a result, the
aggrieved persons are being deprived of their right to get judicial relief

Unfortunately, the noble aim of introducing Family Courts has not been expectantly
achieved though already more than two decades have passed after the courts’ coming into
operation. There are many and diverse type of reasons behind such letdown. Given the socio-
economic grounds, the procedural as well as substantive loopholes in the ordinance and related
laws are not negligible. Responding to these loopholes a drastic amendment was made to the
Ordinance in 1989 yet, the law is not flawless, resulting in giving rise to some confusions and

uncertainties. Besides, there are some misconceptions.

2.3 Dissolution of marriage or Talak
The dissolution of marriage under Muslim law is detailed in sections 307 and 308. Under
Muslim law, the contract of marriage may be dissolved in any one of the following ways: (i) by

the husband at his will, without the intervention of the court; (ii) by mutual consent of the



husband and wife, without the intervention of the court; (iii) by a judicial decree at the suit of
the husband or wife. The wife cannot divorce herself from her husband without his consent
unless such right is given to wife in the NikahNama. This type of talak is known as talak-e-
toufiz. When the divorce is affected by mutual consent, it is called khulaormubara'at according
to the terms of the contract between the parties.*

The dissolution of contract of marriage by the husband at his will without the
intervention of the court is called talak. Talak may be oral or in writing. To talak orally
husband with sound mind pronounces a few words willfully, which are expressed or well
understood as implying divorce, and since pronouncement behaves accordingly. Talak in
writing or talaknama is the written document of oral talak. The deed may be executed in the
presence of the kazi, or the wife's father or of other witnesses. However, the deed should be in
customary form and properly super scribed and addressed so as to show the name of the writer
and person addressed. A wife can dissolve the contract of marriage with the intervention of the
court on the grounds: (i) the whereabouts of the husband are unknown for a period of four
years; (ii) failure of the husband to provide for the maintenance of the wife for a period of two
years; (ii1) sentence of imprisonment on husband for a period of seven years or more; (iv)
failure without reasonable cause to perform marital obligations; (v) impotence of husband; (vi)
insanity of husband or his suffering from virulent venereal disease; (vii) repudiation of
marriage by wife; (viii) cruelty of husband; and (ix) marriage without her consent. This divorce
is called talak-e-taufiz. According to Ameer Ali, “the reforms of Prophet Mohammadmarked a
new departure in his history of Eastern Legislations. ‘Prophet Mohammad restrained the power
of divorce and gave to the woman the right of obtaining separation on reasonable grounds®

Whether divorce is traditional or non-traditional depends upon the woman's state of
ritual purity when the man pronounces the formula and his manner of reciting the formula.
During menstruation and confinement after childbirth a woman is ritually impure, and she does
not become pure again until her situation changes and she performs the major ablution (ghusl).
For the traditional divorce to take place, she must be in a state of ritual purity and her husband
must not have had sexual intercourse with her during her last menstrual period (this condition
is added for reasons of precision, even though sexual intercourse during that time is forbidden)

or from the time she performed the major ablution after her period or confinement.

4 Shahdeen Malik, ‘Muslim Law and Law Reform,” Bangladesh Journal of Law, Vol. 1, Dhaka, Bangladesh,
p.56.

5 Aqil Ahmed and DR. 1. A. khan, the text book of Mohammedan Law, 21% ed. (Allahabad: Central Law
agency, 2004), p.163.



According to the Shi'is, if the woman is in the state known as mustaraba (i,e,, she is
approaching menopause, her menstrual period is delayed, and she may or may not be
pregnant), the husband must wait three months in order to determine her condition, and only
then can he divorce her. The man must pronounce the formula on three separate occasions
separated by a specific period of time, as explained below. recognizes pronouncement of talaq
in any from whatsoever., section 7(1). HefzurRahmanv.ShamsunNahar Begum and others.

According to Justice Kamal, The Muslim Family Laws Ordinance 1961 when
interpreted in the light of Article 8 & 8(la)of the constitution presumes Iddat as laid down in

the Quran. HefzurRahman v. ShamsunNahar Begum and others.’

2.4 Restitution of Conjugal Rights
The concept of matrimonial remedies is an indigenous part of Muslim, Christian, Jews and
Parsi religions, a marriage under Muslim law is essentially a contract and a suit for restitution
of conjugal rights would be a suit for the specific performance of the terms of the marriage
contract. When either the husband or wife has without lawful cause withdrawn himself or
herself from the society of the other the aggrieved party may bring a suit for restitution of
conjugal rights’In MunsheeBuzloorRaheem v Shumsoonissa Begum, it was said that where a
wife without lawful cause ceases to cohabit with her husband, the husband may sue the wife
for restitution of conjugal rights.®

The husband may sue against the wife for restitution of conjugal life if the wife,
without lawful cause, ceases to cohabit with her husband. This suit is maintainable only against
legally married wife. However, a husband cannot file such a suit if the contract of marriage is
dissolved.When a wife without lawful cause ceases to cohabit with her husband, the husband
may sue the wife for restitution of conjugal right. MoonsheeBuzlurRuheemv.Shumsoonnissa
Begum Restitution of conjugal rights is at the courts discretion and the plaintiff must prove that
he has come to the court with clean hands. Where he has married two wives he must prove that
he is treating both the wives in equal footing. MakhanBibi v. Muhammad Wazir Khan. The
restitution of conjugal right is a reciprocal right thus it is neither discriminatory nor violative of

any of the provisions of the Constitution. Md. Chan Mia v.Rupnaha.

¢ HefzurRahman v ShamsunNahar Begum and others,4 BLC AD 50.P.45.

Dr. BorhanUddin Khan ‘Personal Laws in Bangladesh: the need for substantive Reforms” in the
Dhaka University Studies Part-F, Journal of the faculty of law, Vol 15 num 1 November 2004, p.108.
8 MunsheeBuzloorRaheemv.ShumsoonissaBegum(1867) 11 M.LA. 551.
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The wife may refuse to live with her husband and admit him to sexual intercourse so
long as the prompt dower is not paid. Bailli. If the sues her for restitution of conjugal rights
before sexual intercourse takes place, nonpayment of the dower is complete defense to the suit,
and the suit will be dismissed. If the suit is brought after sexual intercourse has taken place
with her free consent the proper decree to pass is not a decree of dismissal, but a decree for,

restitution conditional on payment of prompt dower. AdulKadir v. Salima (1886).

2.5 Dower (mohr)

Allah has said that “Except for these all others are lawful provided ye seek (them in marriage)
with gifts from your property —desiring chastity, not lust.”*The word generally used for dower
in the Holy Quran is ‘ajr’ meaning reward and a gift that is given to the bride. In fact, ajr is that
in which there is gain but no loss. The word saduqgat is also once used in the Holy Quran so
signify the nuptial gift and other words from the same root signifying dower or sudaq. The
word ‘mahr’ is used in Hadith to signify dower or nuptial gift.

According to AbdurRahim,“It is either a sum of money or other form of property to which the
wife becomes entitled by marriage. It is an obligation imposed by law on the husband as a
mark of respect for the wife.”!?

According to Mulla: Dower is a sum of money or other property which the wife is
entitled to receive from the husband in consideration proceeding from the husband for
contract of marriage. It is an obligation imposed by low upon the husband as a mark of respect
to the wife. Moreover, the obligation to pay dower does not arise by any express agreement
among the parties.'!

Mahmood J in Abdul Kadir vs. Salima, gives the best description the nature of dower.
He observes: “Dower, under the Muhammadan Law, is a sum of money or other property
promised by the husband to be paid or delivered to the wife in consideration of the marriage
and even where no dower is expressly fixed at the marriage ceremony, the law confers the right

of dower upon the wife as a necessary effect of marriage.'?

Al-Quran , Surah AL-Nisa(the Women), iv: 24, Tanzil-ur- Rahaman, A code of muslimPersonal law, vol. 1
Karachi, Pakistan, p. 218.

10 SayedkhalidRashid,Muslim law, 4" ed. (Lucknow:Eastern Book Company),p.83.

11 ShaukatMahmood, Principles and Digest of Muslim Law, 6" ed.(Lahor: Caravan Press, 2002) P. 47.

12 Mahmood J in Abdul Kadirv.Salima, 2 DLR.230.



Where more than two years have passed since the demand for payment of prompt
dower was made the wife would obviously be entitle to a decree for dissolution of marriage on

the ground of failure to maintenance for two years.

2.6 Maintenance
There are some important definition of maintenance is given bellow:-

According to Hedaya, “All those things which are necessary to the support of life, such as
food, cloths, and lodging; many confine it solely to food.”!?

According to Fatawa-i-Alamgiri, “Maintenance comprehends food, raiment and lodging,
though in common parlance it is limited to the first.”

The main principles of maintenance may be recounted thus:

(1) A person is entitled to maintenance if he has no property

(2) Is related to the obligor within prohibit degrees, or is the wife or child, and

(3) The obligor in position to support him.

Maintenance is the monetary support that a wife, children, parents, and grand children can
claim as a matter of legal right on the husband, parents, son, and grandfather respectively to
maintain their livelihood. It includes food, clothing, lodging, medical support for the adults (in
applicable cases), and also includes other necessary expenses for mental and physical well
being according to their respective status in society. Grounds by which the obligation is
imposed on a person in order of gravity are: (a) marriage, (b) kinship, and (c) inheritance. A
father is bound to maintain his sons until they have attained puberty and his daughters until
they are married.'*

Maintenance defined: Maintenance includes food, clothing and lodging. The definition
of maintenances is not exhaustive. The word includes other necessary expenses for mental and
physical well being of a minor, according to his status in society. Educational expenses were
included in the definition in Ahmedullahv.MqfizUddin Ahmed."

Maintenance of wife and children: after divorce wife is entitle to maintenance up to
iddat period; Shah Azmallahv.Imtiaz Begum. Which extends to three months; Mitha Khan

v.HemayetBibi. Where a wife refused to live with the husband and perform marital obligations

13 Fatawa-i-Alamgiri.Vol. 1 p.732, Aqil Ahmed, p.229.
14 Asaf A. A. Fayzee, Outlines of Muhammadan Law, 4" ed. (Delhi: Oxford University Press,1974),

p-150.
15 Ahmedullahv.MqfizUddinAhmed4 DLR 613.



without valid reason, husband is not bound to maintain her. Past maintenance cannot be
claimed by children unless already fixed by court. '®

Section 3 of the Ordinance of 1985 only means that if there are provisions in the ordinance
which are different from or are in conflict with the provisions of any other law then the
provisions of the said Ordinance will prevail. Section 3 does not debar the application of
limitation Act to suits file under the Ordinance of 1985. The fact that the Ordinance of 1985
speaks of 'suit',' 'plaint' 'Written statement', 'decree’, etc. clearly attracts the Limitation Act

under section 29 (2) thereof. JamilaKhatun v Rustom All."

2.7 Guardianship or Custody of Children

In all cases father, if alive, is the natural guardian of the person and property of his minor child.
In absence of father, the responsibility shifts to mother, and in case of absence or inability of
mother grandfather or the nearest relation of the parents becomes guardian of the person and
property of the minor. Even the government can be the guardian of the person and property of
the minor in demanding situation. Prior to promulgation of Family Court Ordinance 1985,
district judges were appointed the guardian of person and property of a minor, which is now
vested on the concerned assistant judge of the Family court. All application for appointment of
a guardian of the person or property or both of minor are to be under the Guardians and Wards
Act, 1890. However, a prospective guardian may start working as a guardian of the minor as
per Muslim law even before getting judgment of the court.!'

Family courts resolve problems arising out of the five above mentioned problems. A
person may, on payment of twenty five taka, prefer a plaint to be presented to a Family court.
The judge can pass the judgment and decree against which appeal petition may be filed with
the district judge's court provided the judgment does not relate to (a) the article 2(8) of the
Dissolution of Muslim Marriage Act, 1939 (Act VIII of 1939) or (b) for dower not exceeding
five thousand taka.

An appeal against the judgment, decree or order of a Family court shall be preferred within
thirty days of the passing of the judgment, decree or order excluding the time required for
obtaining true copies thereof. The High Court Division may, either on the application of any

party or of his own accord transfer any suit under this Ordinance from the Family court to

16 Mitha Khan v.HemayetBibi 11 DLR (WP) 17.
17" JamilaKhatun v.Rustom All 48 DLR (AD) 110.
18 Sayedkhalid Rashid, Muslim law, 4" ed. (Lucknow: Eastern Book Company), p.107.
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another court within the local limits of its jurisdiction. A Family court shall be deemed to be
district court for the purposes of guardianship and custody of children.

The provisions of this Ordinance shall have priority over other concerned rules,
provided that does not affect the personal law or the religious law prevailing in the country.
These rules are applicable for the adherents of those religions in which dissolution of marriage
is accepted. This court shall conduct the trial and shall pass the judgment as per religious
provisions. However, this Ordinance shall not affect any of the provisions of Muslim Family

Law Ordinance of 1961."°

¥ Muslim Family Law Ordinance of 1961.
11



Chapter 3

Laws relating to Family Courts

3.1 Introduction

Bangladesh gained independence from Pakistan in 1971 and therefore shares with Pakistan the
legislation promulgated prior to 1971, there are many Acts, Ordinance made after the
independence of Bangladesh. Similarly a Family court was established by the Muslim Family
Law Ordinance of 1961. Family law is the area of the law that deals with one of the most
central and personal aspects of society of the family. Although the precursor of family court
was really child or juvenile court, the framers of family court probably could not have
fathomed it would become a tribunals for every family related dispute as it exists today.

It is evident that the setting up of these family courts was a dynamic step so far as reducing the
backlog and disposing of cases while ensuring that there is an effective delivery of justice goes.
The Bangladesh court s system is divided into two levels. There are the subordinate courts and
the Supreme Court, both of which hear civil and criminal cases. The subordinate courts operate
at district level and are the courts first instance. They are divided into civil and criminal courts.
There are specialized tribunals for example; labor and tax issues and family court has

jurisdiction over personal status matters, which are governed by a person’s religious affiliation.

3.2 Family Courts in Bangladesh an Overview

It is not unknown that a gaping loophole in the Bangladesh Judiciary is the backlog of cases.
The number of family matters cases being filed in the Supreme Court and lower court in
Bangladesh, Further, pertinent to note here is that Marriage as an institution has become the
subject of great judicial scrutiny. There are a number of judicial provisions dealing with
marriage and its various aspects. The result is that, in addition to the various advantages that
these legal provisions may provide; the privacy of this institution has been threatened. As per
studies conducted in Dhaka, 40 % of marriages are heading towards divorce. There are issues
like alimony which become the topic of great controversy and cause harassment to families.
What further becomes a problem is that personal issues get intertwined with the legal issues
and lead to the unnecessary prolonging of the disposal of these cases. The younger generation,
being made a scapegoat in the changing times due to the ensuing cultural war between
Conservatives and Liberals, wastes its useful youth in the precincts of the litigating corridors of
the family courts, criminal courts and magistrate courts waiting in long queues being expectant

of receiving justice.
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The Family Courts Ordinance, 1985 was part of the trends of legal reforms concerning women.
Because of the building pressure from various institutions lobbying for the welfare of women
all over the country, the Act was expected to facilitate satisfactory resolution of disputes
concerning the family through a forum expected to work expeditiously in a just manner and
with an approach ensuring maximum welfare of society and dignity of women. Prevalence of
gender biased laws and oppressive social practices over centuries have denied justice and basic
human rights to Indian women. The need to establish the Family Courts was established by
The Family Courts Ordinance, 1985

To this background, a significant development has been the recent setting up of the Family
Court in Bangladesh. Though such courts

have been set up and are functioning in other districts, the setting up of a family court in the
Bangladesh is a significant development and a step which was necessary to be taken. The main
purpose behind setting up these Courts was to take the cases dealing with family matters away
from the intimidating atmosphere of regular courts and ensure that a congenial environment is
set up to deal with matters such as marriage, divorce, alimony, child custody etc. As mentioned
earlier, an effective way of tackling the problem of pendency is to improve the efficiency of
the system rather than changing the system altogether. A significant step is to make use of the
available human resource. These family courts at Bangladesh are equipped with counselors and
psychologists who

ensure that the disputes are handled by experts who do not forget that while there may be core
legal issues to be dealt with; there is also a human and psychological dimension to be dealt
with in these matters. The role of the counselors is not limited to counseling but extends to

reconciliation and mutual settlement wherever deemed feasible.

Family Courts Act 2023:

The Parliament of Bangladesh has recently passed the Family Courts Act 2023 (hereinafter
referred to as FCA 2023) by repealing the Family Courts Ordinance 1985 (hereinafter referred
as to Ordinance 1985) which had previously been regulating the procedures related to the

Family Courts of Bangladesh.

3.3 Procedure followed by the Family Courts
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The Family Courts are free to evolve their own rules of procedure, and once a Family Court
does so, the rules so framed over ride the rules of procedure contemplated under the Code of
Civil Procedure. In fact, the Code of Civil Procedure was amended in order to fulfill the
purpose behind setting up of the Family Courts.

Special emphasis is put on settling the disputes by mediation and conciliation. This ensures
that the matter is solved by an agreement between both the parties and reduces the chances of
any further conflict. The aim is to give priority to mutual agreement over the usual process of
adjudication. In short, the aim of these courts is to form a congenial atmosphere where family
disputes are resolved amicably. The cases are kept away from the trappings of a formal legal
system. The shackles of a formal legal system and the regular process of adjudication causes
unnecessary prolonging of the matter

and the dispute can worsen over time. This can be a very traumatic experience for the families
and lead to personal and financial losses that can have a devastating effect on human relations
as well. This again points to the importance of having guidance counselors and psychological
experts to deal with such matters.

The Act stipulates that a party is not entitled to be represented by a lawyer without the express
permission of the Court. However, invariably the court grants this permission and usually it is
a lawyer which represents the parties. The most unique aspect regarding the proceedings before
the Family Court are that they are first referred to conciliation and only when the conciliation
proceedings fail to resolve the issue successfully, the matter taken up for trial by the Court. The
Conciliators are professionals who are appointed by the Court. Once a final order is passed, the
aggrieved party has an option of filing an appeal before the High Court. Such appeal is to be

heard by a bench consisting of two judges.

3.4 Function and Jurisdiction of the Family Court in Bangladesh

The Family Courts’ main purpose is to assist the smooth and effective disposal of cases
relating to family matters. However, like any other system there are certain issues which
become a matter of concern when it comes to the working of these courts. One such issue is
that of continuity. For example, in the family courts at Tamil Nadu, the counselors are changed
every three months. Thus, when cases stretch for a period of time which is longer than this, the
woman or the aggrieved person has to adjust with new counselors and their story has to be
retold several times.

However, family courts were established by the Family Court ordinance 1985to serve of the

purpose of quick, effective and amicable disposal of some of the family matters. The anxiety of
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the framer for the said speedy disposal of the family case is palpable in fixing only 30 days for
the appearances of the dependant, in providing

that if, after service of summons neither party appears when the suit is called on for hearing the
court may dismiss the suit. The purpose is again manifest in providing a procedure for trial of
cases in camera if required for maintaining the secrecy, confidentiality and for effective
disposal of some complicated and sophisticated maters which may not be possible under moral
law of the land.

By the Family Courts Act 2023. the family courts get hold of exclusive jurisdiction for
expeditious settlement and disposal of disputes in only suits relating to dissolution of marriage,
restitution of conjugal rights, dower, maintenance, guardianship and custody of children. The
courts began working all over the country except in the hill districts Rangamati, Bandarban,
and khagrachhari. Soon after the court began functioning, questions raised whether the family
courts would deal only with the family matters of Muslim community or of all communities.
The uncertainty lasted for a long time until in 1998 a special high court bench of the supreme
court in a path finding judgment removed all the question regarding family court’s jurisdiction.
Every lawyers and judges dealing with family court are supposed to be aware of the judgment.
But the common people for whose benefit the courts have been constituted seem still
uninformed about the great decision relieving the justice- seekers in the family courts harming
uncertainty.

Section 5 of the Family Courts Ordinance 1985 speaks about the jurisdiction of the family
courts which reads as: ““ subject to the provisions of the Muslim Family Laws Ordinance 1961
a family courts shall have exclusive jurisdiction to entertain , try and dispose of any suit
relating to, or arising out of, all or any of the following matters, namely......

[a] dissolution of marriage;

[b] Restitution of conjugal rights;

[c] Dower;

[d] Maintenance;

[e] Guardianship and custody of children”

3.5 Conclusion

It is evident that the setting up of these family courts was a dynamic step so far as reducing the
backlog and disposing of cases while ensuring that there is an effective delivery of justice goes.
However, as aforementioned, there are still matters of concern which plague these courts. The

issues relating to the functioning of these courts is to be seen in total, as quoted in the examples
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relating to the procedural as well as substantive aspects of the problems. There are many
controversial and debatable issues such as engaging a lawyer due to the specific provisions of

the Family Courts Act.
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Chapter 4

Present situation of the Family Courts

4.1 Introduction

Establishment of Family Courts was on the one hand an expression of our sophisticated legal
thought, on the other hand, an acknowledgement that our traditional civil courts had failed to
successfully deal with the suits relating to family affairs. Family Courts were established by
the Family Courts Ordinance 1985. 1, to serve the purpose of quick, effective and amicable
disposal of some of the family matters. This purpose, though not perceptible from the preamble
of the Ordinance, is evident in different places of the body of the Ordinance. The anxiety of the
framers of the Ordinance for the said speedy disposal of the family cases is palpable in fixing
only thirty days for the appearance of the defendant.2, in providing that if, after service of
summons, neither party appears when the suit is called on for hearing the court may dismiss
the suit.3, The purpose is again manifest in providing a procedure for trial of cases in camera
if required for maintaining secrecy, confidentiality and for effective disposal of some
complicated and sophisticated matters which may not be possible under normal law of the
land. Once more, the Code of Civil Procedure 1908 except sections 10 and 11 and the
Evidence Act 1872 have not been made applicable in the proceedings under the Family
Courts4 which is another sign that indicates the concern of the lawmakers to dispose of the
family matters in congenial atmosphere of the Family Court, which was proven to be absent in
the lengthy procedure of civil courts. Unfortunately, the noble aim of introducing Family
Courts has not been expectantly achieved though already more than two decades have passed
after the courts’ coming into operation. There are many and diverse type of reasons behind
such let down. Although, quite unfortunately, the parliament couldn’t live up to the public
expectation, rather failed to resolve pre-existing shortcomings, challenges and utter clumsiness
of the Ordinance 1985 as apart from a few new provisions the FCA 2023 is pretty similar to the

said flawed Ordinance
Significant changes.

There are two significant changes have been brought by FCA 2023 related to Bangladesh
Family Courts’ procedures, such as increasing the court fee of family court cases and
enhancing the definition of family appellate court.

Section 25 of FCA 2023 has increased the family court cases court fee to BDT 200 from BDT
25 and after the FCA 2023 comes into force appeals against the decree of Family Trial Courts

can be brought to the Courts of District Judges including to any courts of other judges
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equivalent to district judges, e.g., Woman and Children or Labor Courts, which will help to
reduce the burden of cases. Other than that, the FCA 2023 has permitted to adduce witness
evidence in the court through affidavit without being present at the trial, which has been newly
added to the family courts procedures by Section 13(6) of the FCA 2023.

Moreover, previously according to Section 17 (2) (b) of the Ordinance 1985, no appeal shall lie
from a decree passed by a Family Trial Court for a dower not exceeding BDT 5000. The FCA
2023 has repealed the said provision of the Ordinance 1985 and increased the dower amount to
not exceeding BDT 50000 in relation to appeal.

However, unfortunately, even after passing the FCA 2023 challenges and shortcomings of the
previous Ordinance 1985 still remain in relation to Family Courts’ jurisdiction, who can seek
redress from the family court re.

Restitution of marital rights, issues related to parents’ maintenance and post-divorce
maintenance, and absence of Alternative Dispute Regulation (hereinafter referred to as ADR)

option in the appellate stage.

Family Court Jurisdiction:

According to Section 5 of FCA 2023, the Family courts have the jurisdiction to try and dispose
of any suit related to matters, such as dissolution of marriage, restitution of conjugal rights,
dower, maintenance and guardianship and custody of children, which remains the same as the
Section 5 of the previous Ordinance 1985.

But, there are various important aspects of family life and family law which remained out of
the jurisdiction of the family courts even after the commencement of the FCA 2023, such as
marriage, adoption, will, hiba, succession, maintenance of parents, and so on.

However, according to the High Court Division of Bangladesh Supreme Court, the family
courts can deal with any matter “relating to or arising out of” dissolution of marriage,
restitution of conjugal rights, dower, maintenance and guardianship and custody of children;
Md Chand Miah vs Rupnahar cited in 51 DLR 1999 (HCD) 292.

Therefore, the Family Courts have a wide jurisdiction over the family matter and the
interpretation of Section 5 of FCA 2023 should not be done in a rigid manner. For example, the
validity of the marriage can be dealt with by the Family Courts as decided by the High Court in
the above-mentioned case.

Besides, genuineness of the kabinnama was scrutinized by the family court in ShafiqulHuq v
Mina Begum 54 DLR (2002) 481 and in Abdul Hashem vs MahmudaKhatun 64 DLR (2012)
494 Justice EmdadulHaque stated that S 5 of the Ordinance 1985 impliedly empowers the
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family courts to try and dispose of matter related to child legitimacy if it arises out of the
matter of guardianship and custody of children.

Moreover, the confusion related to who can come to the family court for restitution of marital
rights still remains unsettled even after the commencement of the FCA 2023 similar to the
repealed Ordinance of 1985.

Previously, there was a well-settled judicial rule that only a husband can come to the family
court for restitution of conjugal rights.

But, in Nelly Zaman vs Giasuddin Khan, the court ruled that the husband suing for the forcible
restitution of conjugal rights against an unwilling wife is outmoded, untenable, and
incompatible if considered in relation with the constitutional principles of equality before law
and under Art. 27 and equal protection of law under Art. 31 for both men and women.

Despite such a commendable decision from the judiciary, the parliament couldn’t clarify the

said dilemma through FCA 2023 which is disappointing.
ADR in appellate stage .

Another potential failure of parliament in passing the new FCA 2023 is related to keeping no
window open for ADR in the appellate stage. The parliament has passed the new FCA 2023
with the new provision i.e., Section 18 and 19 related to appeal cases against family trial
courts’ decision to reduce the pressure on the district judges,, which is commendable.

But, reducing the increased backlog of cases in the judiciary should’ve been addressed by the
parliament by inserting explicit provisions related to ADR even in the appellate stage through
FCA 2023.

Whereas the parliament has inserted Section 89C to the Code of Civil Procedure 1906 through
amending act i.e., The Code of Civil Procedure (Amendment) Act 2006 to incorporate ADR at

the appellate stage of civil cases to reduce the backlog of cases, but the parliament has not
shown any interest to add ADR mechanism to resolve family disputes.

Although Section 10 of the previous Ordinance of 1985 and Section 11 of the newly enacted
FCA 2023 both contain similar provisions related to pre-trial proceedings keeping an
interpretational window open to use ADR in family disputes before going to the Family Trail
Court there is no provision related to ADR in the appellate stage that could’ve been added

through FCA 2023.
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4.2 Various problems in Family Courts

Various problems in Family Courts are given as follows:-

The Unacknowledged Problem

There are many problems with therapeutic jurisprudence in the family courts, which now runs
the gamet from all manner of alternate dispute resolution procedures, to excessive guardian ad
item practices, to various court-ordered therapies, to extensive psychological opining and
forensic evaluation in court cases. One of the problems with the rise of therapeutic
jurisprudence and the placement of non-legal systems and non-legal professionals into the
courts has been the subtle denigration of long-established precepts of lawyer independence and
due process. One of the many ways this happens in the family courts has been, ironically,
through the introduction of subtle and often unrecognized conflicts of interest afflicting
lawyers’ representations of their clients, created through the common development of
multidisciplinary collegial relationships and business referrals, both informally and through the
very multidisciplinary organizations which are promoting therapeutic jurisprudence ideas. The
conflicts of interest arise because most lawyers represent different kinds of clients on
ideologically oppositional sides in different cases. The typical family lawyer sometimes
represents the wife, sometimes the husband, sometimes the “good guy”, and sometimes the
“bad guy”. If a lawyer coming into a case runs up against an expert with whom he has a
referral or employment relationship in other cases and that expert takes a position adverse to
the lawyer’s client in the new case, the lawyer will have a very difficult time adequately
representing his client. Appropriate representation may require the lawyer to strenuously object
to the expert’s testimony or even the expert himself. But if the lawyer needs the good will and
cooperation of that same expert in connection with the lawyer’s other clients’ pending cases,
he cannot do that because he may put those other cases at risk. The legal community, even in
urban areas, is limited and often close-knit. Lawyers in the same area of practice regularly
encounter each other in different cases. The pool of forensic experts and guardians ad litem
(GALs) tends to be even smaller. The repeated association time and again of these specialists
in cases means that at any time and from time-to-time any given one of them may show up on
the “wrong side” of a lawyer’s case — and simultaneously also be on the “right side” of other
of the lawyer’s cases, whether as a hired expert or a court-appointed expert. This creates many

of the same dilemmas that ordinary client conflict-of-interest issues do.

4.3 How the Conflicts of Interest Affect the Lawyers and Their Clients’ Cases
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Lawyers in these positions will be tempted to rationalize to themselves, as well as maintain the
posture in the community at large, that the expert’s opinions, even when they are adverse to his
client, are scientifically valid even when they may not be, even if they are deeply flawed or
completely specious. These lawyers may rationalize to themselves that the validity of the
science itself is not their responsibility because, after all, lawyers are not “scientists”. The
lawyer who naively or purposefully steps down the path of multidisciplinary practice, regularly
exchanging referrals and engaging in other close associations with nonpayer case participants
simply cannot avoid encountering this problem. Lawyers and these other participants in the
system have very different roles. When lawyers directly hire paralegals, experts, and others to
assist them, there is not as much of a potential conflicts problem, even when these individuals
are independent contractors. First, their work is covered by attorney work product unless and
until they testify. Second, because they were hired by the lawyer, they are subject to the same
conflict of interest rules as is the hiring lawyer, as far as their involvement in other cases and
with other people. This is not true, however, in the case of “independent” experts, such as
custody evaluators and guardians ad item. These individuals who render opinions “for the
court” as so-called “court-appointed experts” are a very different matter. These same kinds of
conflicts also do not arise when lawyers engage in professional relationships with other
lawyers who regularly are on the opposing sides of cases, because unlike the lawyer
colleagues, the practitioners of therapeutic jurisprudence are actually case participants —
witnesses and even parties. Although ostensibly working “for the court”, they are not akin to
neutral judges or magistrates, bailiffs or other courthouse personnel. None of these truly
neutral courthouse persons advocates for a position in a case, testifies as a witness, or
participates as a party proper as do some GALs. Contrary to the rhetoric, court-appointed
evaluators and opining GALs are not neutral participants in the system. Even if they initially
were hired under that rubric, once their reports are rendered, and their opinions formed and
ready to be given, they have become advocates for one or the other side or issue in a case.
Thus, at a point, they are, just as any party would be, pointedly in favor of certain outcomes,
and adverse to others. The routine broad involvement of these expert witnesses thus must be
recognized by the legal profession as the egregious misjudgment it is, fostering legal ethical
violations that must be addressed by state bar ethics rules. Ironically, the problem is worse for
lawyers who are not ideologues, because these lawyers are more likely to advocate for
different client perspectives. Such a lawyer confronts an unresolvable dilemma when an expert
the lawyer is relying on in one case takes a similar position, including one that may lack

scientific merit, against another of the same lawyer’s clients in a different case. Because the
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expert and the lawyer have been, are currently, or will be in cahoots in these other cases, the
lawyer is placed into a conflict, unable zealously to discredit the expert when that is necessary
to protect his current client. Bar ethics rules must address this. The legal profession actually
does recognize that the experts themselves have the same temptation to manipulate their
opinions to please those lawyers with whom they have ongoing relationships and receive
referrals. This undoubtedly contributes to yet more corruption of the judicial system, and even
has led to calls to banish these third parties (see e.g. Margaret Hagen’s Whores of the Court,
Regan Books, 1997). Nevertheless, lawyers have not, as a group, either recognized or

acknowledged how these practices have affected their own ethics and practices.

4.4 Dowry and Maher

One of the worst problems related to marriage in Islam in the context of our society is the issue
of dowry. So much of abuse against women is related to this matter. Much of it is because lack
of misunderstanding about Islam, lack of education, and lack of effective law
enforcement. Maher, mutually agreed upon by parties to marriage, is an Islamic requirement.
Mabher is to be offered by the groom. There is no restriction on what or how much Maher
can/should be. However, it is desired that it should be according to groom’s ability, and subject
to BRIDE’s consent. Maher can/should also serve as an economic protection for the wife.
Given the abuses that exist in our society, the following are important considerations: Maher
should not be an exorbitant amount that the groom can’t afford; Maher should be paid off at
the time of marriage; Maher is for the BRIDE, not her parents or relatives and therefore, Maher
should be transferred to BRIDE; Bride ought to be fully informed about the offered Maher and
her explicit consent should be sought. As far as dowry — marriage gift sought/demanded by
grooms from brides’ side — is simply UNISLAMIC. Our dowry related problems are
exacerbated by the fact that bride’s parents often try to get a specific groom by offering high
dowry to the groom’s side. While any gift, given by anyone or any side, must be treated
differently, any elicitation/demand has no Islamic validity and vigorous education is needed in

this regard to bring this matter to the limelight of society.
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Chapter 5
Problems of the Judges of the Family Courts

5.1 Introduction

Problems and solutions are interrelated between one another. All sides of every state organ are
not free from problems, similarly judiciary part of the state are not free. It has many problems.
In this chapter of my research I discuss various problems of the judges and I try to give the

overall discussion various problems of the judges in Bangladesh.

5.2 Multiplicities of the suits

Multiplicity of the family suits is one of the most burning problems in the administration of
justice in the Bangladesh. The main reasons of the multiplicity of the suits are as follows-

a) Over population

The area of Bangladesh is 147570 sq. m. but the population of it is about 160 millions. So the
density of the population there are many cases are open in every year, most of the cases are
family matters. For that reason judges are facing many problems.

b) Lengthy process of trial

The delay in litigation is equally known to all and nevertheless it may sound inconsistent with
due process of law. The fact remains that the very cases are misused and abused in order to
delay cases for an indefinite period and ultimate success in the cause often proves false. Now,
law is an effective weapon in the hands of the state to mitigate the social needs by ensuring
proper justice in time. Such effort of law is liable if justice fails to mitigate the misery of the
mass people due to delay in litigation only and the faith in justice can never be instilled in the
mass people if the state doesn’t ensure the speedy process of justice. In the field of justice,
delay in litigation is traditionally practiced in our country as like at the same time as denying
due process of law. The result is that cases are piled up in all the courts hugely day by day.
Basically, the delay in litigation is incredibly practiced in civil courts. A number of causes
seem to be responsible for creating this crippling situation in the way of our justice. An attempt
has been made here to pinpoint some of the causes and suggest measures to remove them. It
also seen that the lawyers may not be ready to argue the case and hence regularly submit ‘time
petitions’. So, frequent taking of time by the lawyers must be stopped.

¢) Less numbers of the family courts
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Less numbers of the family courts is one of the reasons of multiplicity of the judges. There is
no enough family courts room in every district. So lots of cases are pending in every year’s
especially family matter.

d) Less numbers of the judge

Judges are not available in every Family court. With Family matters lots of cases are open in
every day. One judge of every Family court is not able to deal those cases so the multiplicity of
the suits is being high day by day.

e) Lack of the family laws

The prevailing family laws are not exhaustive to solve the family suits. It depends on other
laws. The purpose of the family Courts Ordinance is to provide for speedy disposal of family
matters by the same forum. Provisions made in the Family Courts Ordinance have ousted the
jurisdiction of the Magistrate to entertain application for maintenance which is a family court
matter. A complete opposite view to the effect is that the Criminal Courts as usual way
entertain a case filed under section 488 of the Code of Criminal Procedure for maintenance. To
dissolve this issue the Court considered (i) section 3 of the Family Courts Ordinance which
provides that the provisions of this Ordinance shall have effect notwithstanding anything
contained in any other law for the time being in force, (ii) section 4 which provides that all
courts of Assistant Judges shall be the Family Courts for the purpose of this Ordinance, and (ii)
section 5 that provides that the Family Courts shall have exclusive jurisdiction to entertain, try
and dispose of any suit relating to the subjects enumerated in this section that includes
maintenance. The Court held that these sections clearly indicate the ouster of the jurisdiction of
other courts in dealing with the matters enumerated in section 5 of the Ordinance. The husband
may sue against the wife for restitution of conjugal life if the wife, without lawful cause, ceases
to cohabit with her husband. This suit is maintainable only against legally married wife.
However, a husband cannot file such a suit if the contract of marriage is dissolved.

f) Lack of expert lawyer

The expert lawyer on family laws is not available in our country. The lawyers do not want to
solve the problem by alternative way. The philosophy of Alternate Dispute Resolution systems
is not well to the lawyers as well as to the judges. In a developing country like Bangladesh
with major economic reforms under way within the frame-work of rule of law, strategies for
swifter resolution of disputes for lessening the burden on the Courts and to provide means for
expeditious resolution of disputes, there is no better option but to strive to develop alternative
modes of dispute resolution by establishing facilities for providing settlement of disputes

through arbitration, conciliation, mediation, negotiation, etc. Litigation does not always lead to
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a satisfactory result. It is expensive in terms of time and money. A case won or lost in court of
law does not change the mindset of the litigants who continue to be adversaries and go on
fighting in appeals after appeals. In June 2000, formalized ADR was introduced in Bangladesh
by means of court annexed judicial settlement pilot projects, in an effort to decrease delays,
expenses, and the frustrations of litigants laboring through the traditional trial process. The
pilot program began in a collaborative effort with ISDLS in a series of Bangladeshi legal
studies of Californian ADR systems. Three Pilot Family Courts were established in the Dhaka
Judgeship, which exclusively used judicial settlement to resolve family cases including:
divorce, restitution of conjugal rights, dower, maintenance and custody of children. An
amendment to the Code of Civil Procedure was not necessary due to an existing 1985 Family
Courts Ordinance, which authorized the trial judge to attempt reconciliation between parties
prior to and during trial. The pilot courts were staffed by 30 Assistant Judges selected from all
over Bangladesh, lawyers and non-lawyers, who were given training by a United States
mediation expert. During this assignment, the Assistant Judges were relieved of all other
formal trial duties107.

g) Complexity of the family laws

The dissolution of marriage under Muslim law is detailed in sections 307 and 308. Under
Muslim law, the contract of marriage may be dissolved in any one of the following ways: (i) by
the husband at his will, without the intervention of the court; (ii) by mutual consent of the
husband and wife, without the intervention of the court; (iii) by a judicial decree at the suit of
the husband or wife. The wife cannot divorce herself from her husband without his consent
unless such right is given to wife in the Nikah Nama. This type of talak is known as talak-e-
toufiz. When  the  divorce is  affected by  mutual consent, it s
called khula or mubara’at according to the terms of the contract between the parties.

The dissolution of contract of marriage by the husband at his will without the intervention of
the court is called talak. Talak may be oral or in writing. To talak orally husband with sound
mind pronounces a few words willfully, which are expressed (saheeh) or well understood as
implying divorce, and since pronouncement behaves accordingly. Talak in writing
or talaknama is the written document of oral talak. The deed may be executed in the presence
of the kazi, or the wife’s father or of other witnesses. However, the deed should be in
customary form and properly super scribed and addressed so as to show the name of the writer
and person addressed. In Muslim law, the wife too has limited right to divorce her husband
judicially. A wife can dissolve the contract of marriage with the intervention of the court on the

grounds: (i) the whereabouts of the husband are unknown for a period of four years; (ii) failure
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of the husband to provide for the maintenance of the wife for a period of two years; (iii)
sentence of imprisonment on husband for a period of seven years or more; (iv) failure without
reasonable cause to perform marital obligations; (v) impotence of husband; (vi) insanity of
husband or his suffering from virulent venereal disease; (vii) repudiation of marriage by wife;
(viii) cruelty of husband; and (ix) marriage without her consent. This divorce is called talak-e-
taufiz.

h) Dependence of the poor on informal justices system

We have observed that the poor face problems in accessing formal justice systems and tend to
use informal systems. Apart from serious crimes like murder, rape and acid violence, which are
less frequent, majority of the problems that the poor experience consist of family matters, petty
disputes, petty theft, sexual abuse etc. Usually a formal Court does not consider these cases
because of the insignificance of their nature and the Enormity of their amount of more serious
cases. Often, these petty cases, if filed in a formal court, are redirected to the Village Court
(VC). However, a particular characteristic of these apparently insignificant problems is that
from being insignificant they can gain significance and may potentially cause probable injury
to the people involved. If resolved earlier through village court or informal systems then the
bigger problems (severe injury, violence etc.) could have been averted if they were nipped in
the bud. The opinion of the rural people is unanimous here- problems should be forestalled at
the first sign of it, not after the damage is done. According to them, court

Only considers problems when they reach the extreme, whereas the extreme stage can be
prevented if addressed properly in the primary stages through local level institutions (Ali and
Alim, 2005; World Bank-BRAC ongoing research on justice, 2006). However, the local level
informal justice institutions and processes are not free of problems. The next section describes

the constraints that the poor face when they try to access justice through informal institutions.

5.3The Prime Object of Family Court 2023

Family court was established in the country in 2023 to deal with the dissolution of marriage,

Restitution of conjugal rights, Dower, Maintenance, Guardianship and custody of children.
Earlier these issues were dealt with by the civil courts following the Code of Civil Procedure as
well as by the Magistrate courts following by the Code of Criminal Procedure. But these
courts, overburdened with huge case logs, were unable to dispose of the suits timely. This
untimely disposal of suit not only entailed an immense sacrifice of time, money and talent, but

also perpetuated the family tension. Unfortunately, suit for relief turned to curse for the family.
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Thus, delay in disposing the suits was eroding the people’s trust and confidence in the court.
Hence, the purpose of the establishment of Family courts was to administer quick and effective
disposal of disputes in the family affairs and to restore people’s trust and reliance on courts.
Keeping in view the special purpose of the family courts, the Family courts Ordinance 1985
prescribes a special procedure, which, among others, fixes only thirty days for the appearance
of the defendant, and provides that if after service summons, neither party appears to consent
the suit the court may dismiss the suit. 2

Mediation as a traditional alternative dispute resolution mode turned to another place
for exercise of power and domination by the local elite. As a matter of fact, disposing of

disputes through mediation was and is the prime object of establishing of the Family Courts.

5.4 Process of Mediation

Roles

a) Mediator

The mediator's primary role is to act as a neutral third party who facilitates discussions
between the parties. In addition, the mediator can contribute to the process ensuring that all
necessary preparations are complete.

b) Parties

The role of the parties varies according to their motivations and skills, the role of legal
advisers, the model of mediation, the style of mediator and the culture in which the mediation
takes place. Legal requirements may also affect their roles Party-Directed Mediation (PDM) is
an emerging approach involving a pre-caucus between the mediator and each of the parties
before going into the joint session. The idea is to help the parties improve their interpersonal
negotiation skills so that in the joint session they can address each other with little mediator
interference.?!

¢) Authority

One of the general requirements for successful mediation is that those representing the
respective parties have full authority to negotiate and settle the dispute. If this is not the case,
then there is what Spencer and Brogan refer to as the "empty chair" phenomenon, that is, the

person who ought to be discussing the problem is simply not present.
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[https://books.google.com.bd/books?id=TJgtBQAAQBAJ&pg=PA10&Ipg=PA10&dqMediationthe=
prime=object-of-the-family-court source, Last visited, 2 November,2023].

2t [https://en.wikipedia.org/wiki/Mediation#Process, Last visited, 25November,2023].
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d) Arrangement

The parties' first role is to consent to mediation, possibly before preparatory activities
commence. Parties then prepare in much the same way they would for other varieties of
negotiations. Parties may provide position statements, valuation reports and risk assessment
analysis. The mediator may supervise/facilitate their preparation and may require certain
preparations.

e) Disclosure

Agreements to mediate, mediation rules, and court-based referral orders may have disclosure
requirements. Mediators may have express or implied powers to direct parties to produce
documents, reports and other material. In court-referred mediations parties usually exchange
with each other all material which would be available through discovery or disclosure rules
were the matter to precede to hearing, including witness statements, valuations and statement

accounts.
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5.5 The Unacknowledged Problem

There are many problems with therapeutic jurisprudence in the family courts, which now runs
the gamete from all manner of alternate dispute resolution procedures, to excessive guardian ad
item practices, to various court-ordered therapies, to extensive psychological opining and
forensic evaluation in court cases. One of the problems with the rise of therapeutic
jurisprudence and the placement of non-legal systems and non-legal professionals into the
courts has been the subtle denigration of long-established precepts of lawyer independence and
due process. One of the many ways this happens in the family courts has been, ironically,
through the introduction of subtle and often unrecognized conflicts of interest afflicting
lawyers’ representations of their clients, created through the common development of
multidisciplinary collegial relationships and business referrals, both informally and through the
very multidisciplinary organizations which are promoting therapeutic jurisprudence ideas. The
conflicts of interest arise because most lawyers represent different kinds of clients on

ideologically oppositional sides in different cases.?

5.5.1 Over Population.

Multiplicity of the family suits is one of the most burning problems in the administration of
justice in the Bangladesh the area of Bangladesh is 147570 sq. m. but the population of it is
about 160 millions. So the density of the population there are many cases are open in every
year, most of the cases are family matters. For that reason judges are facing many problems.?
5.5.2 Lengthy Process of Trial

The delay in litigation is equally known to all and nevertheless it may sound inconsistent with
due process of law. The fact remains that the very cases are misused and abused in order to
delay cases for an indefinite period and ultimate success in the cause often proves false. Now,
law is an effective weapon in the hands of the state to mitigate the social needs by ensuring
proper justice in time. Such effort of law is liable if justice fails to mitigate the misery of the
mass people due to delay in litigation only and the faith in justice can never be instilled in the
mass people if the state doesn’t ensure the speedy process of justice. In the field of justice,
delay in litigation is traditionally practiced in our country as like at the same time as denying

due process of law.

5.6 Less Numbers of the Family Courts and Judges

2 [https://www.google.com/search?q=Assignment+Point.htm&ie=utf-8 &oe=utf-8, Last visited, 10 July,2023].

2 [http://bdlaws.minlaw.gov.bd/pdf part.php?id=682, Last visited, 18 July,2023].
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Less numbers of the family courts is one of the reasons of multiplicity of the judges. There is
no enough family courts room in every district. So lots of cases are pending in every year’s
especially family matter. Problems and solutions are interrelated between one another. All
sides of every state organ are not free from problems, similarly judiciary part of the state are
not free. It has many problems Judges are not available in every Family court. With Family
matters lots of cases are open in every day. One judge of every Family court is not able to deal

those cases so the multiplicity of the suits is being high day by day.?*

5.6.1 Lack of the Family Laws

The prevailing family laws are not exhaustive to solve the family suits. It depends on other
laws. The purpose of the family Courts Ordinance is to provide for speedy disposal of family
matters by the same forum. Provisions made in the Family Courts Ordinance have ousted the
jurisdiction of the Magistrate to entertain application for maintenance which is a family court
matter. A complete opposite view to the effect is that the Criminal Courts as usual way
entertain a case filed under section 488 of the Code of Criminal Procedure, 1898for

maintenance. ¥

5.6.2Lack of Expert Lawyer

The expert lawyer on family laws is not available in our country. The lawyers do not want to
solve the problem by alternative way. The philosophy of Alternate Dispute Resolution systems
is not well to the lawyers as well as to the judges. In a developing country like Bangladesh
with major economic reforms under way within the frame-work of rule of law, strategies for
swifter resolution of disputes for lessening the burden on the Courts and to provide means for
expeditious resolution of disputes, there is no better option but to strive to develop alternative
modes of dispute resolution by establishing facilities for providing settlement of disputes
through arbitration, conciliation, mediation, negotiation, etc. Litigation does not always lead to

a satisfactory result. It is expensive in terms of time and money.

5.6.3 Complexity of the Family Laws
The dissolution of marriage under Muslim law is detailed in sections 307 and 308. Under

Muslim law, the contract of marriage may be dissolved in any one of the following ways: (i) by

24 Shahdeen Malik, ‘Muslim Law and Law Reform, ‘Bangladesh Journal of Law, Vol.1, Dhaka, Bangladesh,
p.64.
2 Code of Criminal Procedure, 1898, s.488.
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the husband at his will, without the intervention of the court; (ii) by mutual consent of the
husband and wife, without the intervention of the court; (iii) by a judicial decree at the suit of
the husband or wife. The wife cannot divorce herself from her husband without his consent
unless such right is given to wife in the NikahNama. This type of talak is known as talak-e-
toufiz. When the divorce is affected by mutual consent, it is called khulaormubara’at according
to the terms of the contract between the parties.?°

The dissolution of contract of marriage by the husband at his will without the
intervention of the court is called talak. Talak may be oral or in writing. To talak orally
husband with sound mind pronounces a few words willfully, which are expressed or well
understood as implying divorce, and since pronouncement behaves accordingly. Talak in
writing or talaknama is the written document of oral talak. The deed may be executed in the
presence of the kazi, or the wife’s father or of other witnesses. A wife can dissolve the contract
of marriage with the intervention of the court on the grounds: (i) the whereabouts of the
husband are unknown for a period of four years; (ii) failure of the husband to provide for the
maintenance of the wife for a period of two years; (iii) sentence of imprisonment on husband
for a period of seven years or more; (iv) failure without reasonable cause to perform marital
obligations; (v) impotence of husband; (vi) insanity of husband or his suffering from virulent
venereal disease; (vii) repudiation of marriage by wife; (viii) cruelty of husband; and (ix)

marriage without her consent. This divorce is called talak-e-taufiz.?’

5.6.4 Lack of legal Awareness

Still today, most people of rural Bangladesh are unaware of their legal rights. Dowry is a
common phenomenon in village and the villagers just do not know that giving or receiving
dowry is prohibited by the law. Every now and then, the women come to the NGO legal aid
offices to file charge against her husband for battering. In almost all cases, the reason is, failure
to pay dowry .The actual meaning of “Denmohor” (dower) is not yet understood by women
and most of them failed to collect it in time. For its patriarchal nature, traditional Salish fails to
provide justice in these cases and NGOs cannot provide legal help in case of dowry related
incidents until they renamed it as “Bhoronposhon” (maintenance). Thus, with a case of

different nature, legal aid is provided but the problem of dowry does not end.?

26 Aqil Ahmed and DR. 1. A. khan, The text book of Mohammedan Law, 21% ed. (Allahabad: Central Law
agency, 2004), p. 163.

27 GaziShamsurRahman, Islamic law, 1st ed. (Dhaka: Islamic foundation, 1981), p.194.

28 Shahed Ahmed Chowdhury, ‘Women’s Rights to Dissolution of Marriage in Islam’, MaimulAhsanKhan,

31



5.7Case study

Dhaka, 11 September 2009 (IRIN) — When parents in Bangladesh fail to come up with a
promised dowry for their newly married daughter’s things can get nasty. He started beating
me,” 22-year-old Shopna Rani said of her new husband, just hours before dying of her injuries
at a Dhaka hospital: Her parents had reneged on a promise to pay the dowry. According to the
Hong Kong-based Asian Legal Resource Centre such cases in Bangladesh are nothing new.

2

“This i1s a social cancer. It continues unabated and everybody suffers,” Mohammad
Ashrafuzzaman, an ALRC programmer officer, told IRIN.Dowry related violence including
torture, acid attacks and even murder and suicide also stigmatizes women, the group says. In
the first half of 2009, 119 cases of dowry-related violence, including 78 deaths, were reported,
said Ain O Salish Kendro (ASK), a local NGO working for human rights. In 2008, 172 women
were killed and the figure for 2007 was 187, ASK said, adding that there were at least five
reported cases of women committing suicide in the first half of this year when dowries went

unpaid.“There are terrible stories of suffering,”.

5.8Conclusion
This chapter is mainly discussed about present situation of the family courts, various problems
in family courts, dower and Maher and some case study related to the family courts. I work on

this chapter I get important information about the family courts.

ed., Womens Rights in Islam (Dhaka: TheNahar Light Foundation, 2009).
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Chapter 6
CONCLUSION

6.1 Major Finding of the Study

The major finding of the study is known more and more about family courts in Bangladesh.
That is very important for me as a law student. I have in poor concept about family courts. For
the purpose of my research I learn more and more and get lots of information about family
courts. I also find out this topic various problems of the family courts, present situation of the
family courts, and what’s a type of problems judge’s faces in the proceeding of trials? I also try
to find out various laws relating to family matters and discussion various cases relating to

family problems.

6.2 Recommendations

So the chapter 1 to 5, I discuss various terms, information, laws, and problems of the family
courts and proceeding of the trial relating to family courts. Finally I want to give some
recommendation, which as given bellow.......

1. There is needed in depth description on the law of family courts.

2. Camera in trial should be activated.

3. The system of the enforcement of the decree of the judgment is needed to easy and
fast.

4. Taking evidence is very vital procedure in family courts. Who can record the
admission out of the order that admission should be described in a proper and legal
way?

5. Alternative dispute resolution should be active to solve any family matters.

6. The people should be aware about the consciousness about the right of the
judgment.

7. The special training for the judges should be needed.

8. Any interference should be deactivated at the time of any family trial.

9. The system of the trial of the family dispute should be reformed.

10. The judiciary system should be activated.

11. Camera in trial should be activated.

12. The system of the enforcement of the decree of the judgment is needed to easy and

fast.
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13.

14.
15.

16.
17.
18.
19.
20.
21.

Taking evidence is very vital procedure in family courts. Who can record the
admission out of the order that admission should be described in a proper and legal
way?

Alternative dispute resolution should be active to solve any family matters.

The people should be aware about the consciousness about the right of the
judgment.

The special training for the judges should be needed.

Any interference should be deactivated at the time of any family trial.

The system of the trial of the family dispute should be reformed.

The judiciary system should be activated.

Compulsory provision of registration of marriage need to be introduced.

Right to divorce or dissolution of marriage through the intervention of the court of

law.

6.3 Conclusion.

Law is above to all. If the law is use in proper way not only family disputes but also all

disputes must be solve. To solve the every disputes enforcement of law and clearance of justice

is important. In my research I try to give in depth discussion about the family courts in

Bangladesh. Firstly I try to find out various problems of the family courts and secondly I

analysis it with my best. Finally we always respect our law, obey the law and try to

enforcement in proper way.
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