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Abstract

This study provides an in-depth analysis of the significance, function, and transformative impact
of Alternative Dispute Resolution (ADR) mechanisms in settling family disputes within
Bangladesh’s Family Court system. Family conflicts spanning divorce, child custody,
maintenance, dower, and restitution of conjugal rights are deeply personal, often entangled with
emotional, social, and psychological complexities that traditional litigation struggles to address.
The adversarial nature of court proceedings, coupled with prolonged delays and financial

burdens, frequently exacerbates tensions rather than fostering resolution.

In contrast, ADR methods including mediation, arbitration, negotiation, and conciliation offer a
more efficient, affordable, and harmonious approach to dispute resolution. These mechanisms
prioritize relationship preservation and safeguard vulnerable groups, particularly women and
children. This research evaluates Bangladesh’s existing legal framework governing ADR,
particularly under the Family Courts Ordinance 1985, the Code of Civil Procedure 1908, and the
Legal Aid Act 2000, while identifying key shortcomings such as procedural inconsistencies,

weak institutional support, and societal reluctance.

Furthermore, the study assesses the contributions of judges, legal practitioners, NGOs, and civil
society in promoting ADR, alongside persistent obstacles like limited training, entrenched
patriarchal attitudes, and low public awareness. By drawing comparative lessons from countries
like India, the UK, and Malaysia where structured ADR systems and compulsory mediation have

been successfully implemented the paper recommends context-specific reforms for Bangladesh.

The study concludes that while ADR cannot wholly replace traditional litigation, it should be
systematically integrated as a fundamental pillar of family justice. To maximize ADR’s benefits
improving access to justice, alleviating court congestion, and fostering social cohesion policy
reforms must include legal amendments, institutional strengthening, gender-sensitive

approaches, and widespread public awareness campaigns.
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Chapter 1

Introduction
1.1 Background of the Study

Family disputes are distinct from other legal conflicts due to their deeply personal and socially
consequential nature. These disputes typically involve matrimonial issues such as divorce
(including Talaq and Khula), maintenance claims, child custody disputes, restitution of conjugal
rights, and dower settlements. Unlike commercial or civil cases, family conflicts are intertwined
with emotional and psychological factors that transcend mere legal formalities.

In Bangladesh, the judicial system struggles to handle family disputes efficiently due to
overwhelming caseloads, procedural delays, resource constraints, and adversarial litigation
processes that often intensify familial discord. Traditional court proceedings are frequently
criticized for being expensive, protracted, and insensitive to the emotional needs of the parties
involved.? Consequently, there is growing recognition of Alternative Dispute Resolution (ADR)
as a more adaptable, confidential, and participatory approach that prioritizes family harmony.?

ADR mechanisms such as mediation, arbitration, negotiation, and conciliation allow disputing
parties to resolve conflicts with the help of neutral facilitators, avoiding the rigidity of formal
litigation.* Globally, ADR has become a cornerstone of family justice systems, acknowledging
that disputes involving intimate relationships require solutions that emphasize reconciliation,
mutual understanding, and safeguarding vulnerable members, particularly women and children.’

Bangladesh’s legal system incorporates ADR through statutes like the Family Courts Ordinance
1985, the Code of Civil Procedure 1908, and the Legal Aid Act 2000. However, its practical
application remains inconsistent and largely ineffective due to vague procedural guidelines,
insufficient institutional support, and socio-cultural barriers, including patriarchal norms and low
public awareness.®

This study seeks to evaluate the role of ADR in Bangladesh’s Family Courts, assess its
effectiveness, identify systemic challenges, and derive insights from comparative jurisdictions
where ADR has been successfully institutionalized. The ultimate objective is to propose practical
reforms that enhance the justice system’s ability to deliver fair, timely, and humane resolutions
in family disputes.

Saira Rahman Khan, Law and Custom in Family Matters in Bangladesh (The University Press Limited 2001)

35.

Farzana Karim, ‘Access to Justice in Family Disputes: Problems and Prospects’ (2017) 2(1) Bangladesh

Journal of Law and Policy 22.

®  Mizanur Rahman, Legal Empowerment and ADR in Bangladesh (BLAST 2015) 17.

*  Family Courts Ordinance 1985, s 10.

> Nilufer Ahmed, ‘The Role of Mediation in Family Disputes: A Comparative Perspective’ (2018) 4(2) South
Asian Law Review 89.

®  Code of Civil Procedure 1908, s 89A; Legal Aid Act 2000 (Bangladesh).



1.2 Research Questions

The study addresses the following key questions:

What is the current legal and institutional framework governing ADR in family disputes in
Bangladesh?

How effective are ADR mechanisms in resolving family disputes in practice?

What procedural, institutional, and socio-cultural challenges hinder the implementation of
ADR in Family Courts?

What lessons can be drawn from international ADR models in family law (e.g., India, UK,
Malaysia)?

What reforms are needed to strengthen ADR’s role in Bangladesh’s family justice system?

1.3 Objectives of the Study

The study aims to:

Analyze the legal provisions and institutional mechanisms supporting ADR in family
disputes in Bangladesh.

Critically assess the effectiveness and limitations of ADR in Family Courts.

Examine the roles and perspectives of key stakeholders, including judges, lawyers, NGOs,
and government officials.

Conduct a comparative study of ADR frameworks in India, the UK, and Malaysia to identify
best practices.



1.4 Rationale of the Study

This research contributes to the discourse on access to justice in Bangladesh by exploring how
ADR can improve the resolution of family disputes. Given the rising backlog of cases and the
sensitive nature of family conflicts, ADR presents a viable solution to reduce court congestion,
preserve familial relationships, and protect vulnerable groups, especially women and children.’

The study holds practical relevance for policymakers, legal practitioners, and civil society
organizations by offering evidence-based strategies to make the family justice system more
responsive, efficient, and gender-sensitive. Additionally, it advocates for greater public
awarengss and gender-inclusive ADR practices to ensure equitable participation of marginalized
parties.

By bridging gaps in legal implementation and drawing on global best practices, this research
aims to strengthen Bangladesh’s family dispute resolution framework, fostering social harmony
and judicial efficiency.’

" BLAST, Annual Report on Legal Aid and ADR (2022) https://www.blast.org.bd/

8 UK Ministry of Justice, Mediation Information and Assessment Meeting (MIAM) Guidelines
https://www.gov.uk/

®  Nazmun Nahar, ‘ADR in Bangladesh: Issues and Challenges’ (2020) 5(1) Asian Legal Review 41.



https://www.blast.org.bd/
https://www.gov.uk/

Chapter 2

Overview of Family Disputes and the Family Court System in

Bangladesh
2.1 Family Courts Ordinance, 1985

The Family Courts Ordinance, 1985 is the primary legal framework governing family dispute
resolution in Bangladesh. Enacted to establish specialized courts for matrimonial matters, it aims
to ensure expedited and sensitive adjudication distinct from general civil litigation.™

Key Provisions

Jurisdiction: Covers divorce (Talag and Khula), dower (Mahr), maintenance, child custody, and
restitution of conjugal rights.*

Section 10: Mandates courts to prioritize reconciliation before formal trial proceedings,
reflecting legislative intent to incorporate mediation and conciliation as part of dispute
resolution.™

Challenges in Implementation:

Lack of Procedural Clarity: The Ordinance does not provide detailed guidelines on conducting
mediation, leading to inconsistent and ad hoc practices.*®

Insufficient Institutional Support: Courts often lack trained mediators, dedicated mediation
facilities, and standardized protocols.**

Judicial Overload: Heavy caseloads pressure judges to prioritize speedy disposal over
meaningful reconciliation efforts.

Despite its progressive intent, the gap between legal provisions and practical enforcement limits
the Ordinance’s effectiveness in promoting ADR.

1 Family Courts Ordinance 1985 (Bangladesh), Preamble.

" ibid, s 5.

2 ibid, s 10.

3 Mizanur Rahman, Legal Empowerment and ADR in Bangladesh (BLAST 2015) 32.

¥ Ain o Salish Kendra (ASK), Legal Aid and Human Rights Report (2023) https://www.askbd.org/



https://www.askbd.org/

2.2 Jurisdiction and Structure of Family Courts
Court Hierarchy and Functioning:

District and Sub-District Levels: Family Courts operate at both tiers, presided over by judicial
officers with civil and family law expertise.™

Limited Jurisdiction: Restricted to matters specified under the Family Courts Ordinance,
Muslim Family Laws Ordinance, and related statutes.'®

Operational Challenges:

Infrastructural Deficiencies:

Many courts lack separate mediation rooms, trained staff, and logistical support for ADR.
Overburdened dockets lead to delays and procedural inefficiencies.'’

ADR Implementation Barriers:

Judges often lack specialized training in mediation and conciliation techniques.®

Cultural resistance and lack of awareness among litigants hinder voluntary participation in ADR.

While the structure is designed for accessible justice, systemic weaknesses undermine its
potential for amicable dispute resolution.

> Mahbubur Rahman, ‘Judicial Framework and ADR Integration in Bangladesh’ (2020) 5(2) Dhaka Law Review
51.
Muslim Family Laws Ordinance 1961 (Bangladesh).
17 s
ibid.
8 Nazmun Nahar, ‘ADR in Bangladesh: Issues and Challenges’ (2020) 5(1) Asian Legal Review 47.
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2.3 Types of Family Disputes in Bangladesh

Family disputes in Bangladesh are diverse, each requiring tailored resolution approaches.
Common categories include:

Dispute Type Key Issues ADR Suitability

Grounds for divorce, financial settlements, High (Mediation preferred for

Divorce (Talag/Khula) social stigma. mutual agreement).

Post-divorce/spousal support, child welfare Moderate (Negotiation can ensure

Maintenance Claims .
concerns. fair settlements).

Best interests of the child, parental rights, High (Conciliation preserves family

Child Custody visitation disputes. bonds).

Restitution of Conjugal Court-ordered cohabitation; often linked to High (Mediation fosters voluntary
Rights reconciliation efforts. resolution).

Dower & Property Enforcement of Mahr, division of marital Moderate (Arbitration can simplify
Disputes assets. complex claims).

Challenges in Resolution:

Emotional Complexity: Family disputes involve deep-seated grievances, societal pressures, and
power imbalances, making litigation ill-suited for sustainable outcomes.*®

Gender Disparities: Women often face economic and social vulnerabilities, necessitating
gender-sensitive ADR mechanisms.?

Legal vs. Social Realities: While courts provide formal remedies, cultural norms and informal
justice systems influence dispute resolution.*

9 Nilufer Ahmed, ‘The Role of Mediation in Family Disputes: A Comparative Perspective’ (2018) 4(2) South
Asian Law Review 92.

2 Bangladesh National Women Lawyers’ Association (BNWLA), Gender and Justice in ADR Forums (2020).

21
ASK (n 5).



Need for Strengthened ADR:
Flexible Procedures: Customized mediation can address unique familial dynamics.

Protection of Vulnerable Parties: Safeguards must ensure fair participation of women and
children.?

Integration with Formal Justice: Hybrid models (court-annexed mediation) can bridge gaps
between legal mandates and grassroots realities.?*

2.4 Review of Related Literature

The use of Alternative Dispute Resolution (ADR) in resolving family disputes has been widely
studied in legal scholarship, both in Bangladesh and globally. Existing research highlights the
potential of ADR in fostering amicable settlements while also identifying key challenges in its
practical application, particularly in Bangladesh.

Many scholars argue that traditional court systems are often ineffective in handling family
disputes, as litigation tends to be lengthy, costly, and adversarial, worsening conflicts rather than
resolving them. In contrast, ADR methods particularly mediation and conciliation prioritize
confidentiality, cooperation, and reconciliation, making them better suited for family matters.

In Bangladesh, the Family Courts Ordinance, 1985 (Section 10) requires reconciliation attempts
before formal court proceedings, signaling an effort to integrate ADR into the legal framework.
However, studies indicate inconsistent implementation due to unclear procedures, insufficient
judicial training, and a lack of standardized mediation guidelines.

Additionally, the Code of Civil Procedure, 1908 (Section 89A) and the Legal Aid Act, 2000
support ADR mechanisms, yet a gap persists between legal provisions and real-world practice.
This is largely due to low public awareness, cultural hesitance toward formal ADR, and weak
institutional backing.®

2 Karim (n 6) 25.

2 MLAA, Community-Based Mediation in Bangladesh https://www.mlaabd.org/
# Rahman (n 4) 33.

% Code of Civil Procedure 1908, s 89A; Legal Aid Act 2000 (Bangladesh).



https://www.mlaabd.org/

Research by organizations like BLAST, ASK, and MLAA suggests that community-based
mediation, led by trained paralegals, can effectively resolve family disputes. However, such
initiatives often suffer from limited funding and poor coordination with the formal justice
system, reducing their overall impact.?

Comparative studies from other countries offer valuable insights. India’s Family Courts Act,
1984 and Lok Adalats have successfully institutionalized ADR, while the UK mandates
mediation assessments (MIAMSs) before litigation, integrating mediation into family law.
Malaysia’s Sulh mediation in Syariah Courts blends religious principles with ADR, showcasing
culturally adapted models.?’

These comparisons emphasize the need for clear legal frameworks, skilled mediators, and public
awareness to ensure ADR’s effectiveness in family dispute resolution. They also highlight the
necessity for Bangladesh to adopt a more structured, culturally sensitive, and institutionally
reinforced ADR system.?®

In summary, while ADR offers a humane and efficient approach to family disputes, its success in
Bangladesh depends on legal reforms, institutional strengthening, and greater societal
acceptance. These insights provide a basis for further empirical and doctrinal research in later
chapters.?

% BLAST (n 10); MLAA (n 19).

27 Family Courts Act 1984 (India); Legal Services Authorities Act 1987 (India); Mediation Act 2012 (Malaysia).
% Family Mediation Council (UK), Standards and Protocols for Family Mediation
https://www.familymediationcouncil.org.uk/

UK Ministry of Justice, Mediation Information and Assessment Meeting (MIAM) Guidelines
https://www.gov.uk/

29


https://www.familymediationcouncil.org.uk/

Chapter 3
Concept and Mechanism of ADR

3.1 Definition and Nature of ADR

Alternative Dispute Resolution (ADR) refers to a range of structured processes designed to
resolve conflicts outside traditional courtroom litigation. ADR mechanisms prioritize flexibility,
informality, and collaborative problem-solving, making them particularly suitable for family
disputes.®

Key ADR Methods:

Method Description Applicability in Family Disputes

A voluntary process where a neutral mediator facilitates Highly effective for divorce,
dialogue to help parties reach a mutually acceptable custody, and maintenance disputes
agreement. The mediator does not impose decisions but where ongoing relationships
guides discussions. matter.

Mediation

Used in complex financial and
property disputes, though less
common for emotional family
matters.

A formal process where an arbitrator (neutral third
Arbitration party) hears arguments and evidence, then issues a
binding decision. More structured than mediation.

Direct discussions between parties (with or without
Negotiation lawyers) to settle disputes without third-party
intervention.

Useful for pre-litigation settlements
in marital conflicts.

Similar to mediation but the conciliator takes a more Effective in cases requiring
Conciliation active role, suggesting solutions and pushing for stronger intervention, such as
compromise. restitution of conjugal rights.

Core Features of ADR:

v Voluntary Participation (except when court-mandated)
v Confidentiality (protects family privacy)

v Party Autonomy (parties control the outcome)

v Informal Procedures (avoids rigid court formalities)*:

% Nilufer Ahmed, ‘The Role of Mediation in Family Disputes: A Comparative Perspective’ (2018) 4(2) South

Asian Law Review 87.
¥l Mizanur Rahman, Legal Empowerment and ADR in Bangladesh (BLAST 2015) 27.



3.2 Advantages of ADR in Family Matters

ADR offers significant benefits over litigation in resolving family disputes:

Advantage Explanation

Cost-Effective Reduces legal fees, court costs, and financial burdens on families.

Faster Resolution Avoids prolonged court delays cases often settle in weeks/months instead of years.
Confidentiality Keeps disputes private, minimizing social stigma and reputational harm.

Preserves

Relationships Encourages cooperation, crucial for co-parenting and extended family harmony.

Accessible & More approachable for women, low-income families, and marginalized groups
Inclusive intimidated by formal courts.
Customized

. Allows flexible, culturally sensitive outcomes that courts may not provide.*
Solutions

Why ADR Fits Family Disputes Best:

« Emotional conflicts require softer, dialogue-based approaches.
« Ongoing relationships (e.g., co-parenting) demand minimal hostility.
« Social and religious norms in Bangladesh favor private, dignified resolutions.*

%2 Farzana Karim, ‘Access to Justice in Family Disputes: Problems and Prospects’ (2017) 2(1) Bangladesh

Journal of Law and Policy 29.
¥ Bangladesh Legal Aid and Services Trust (BLAST), Access to Justice through Mediation (2021)
https://www.blast.org.bd/

10
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3.3 Legal Basis of ADR in Bangladesh

Bangladesh’s legal framework recognizes ADR through multiple statutes, though
implementation remains inconsistent.

Key Laws Supporting ADR:

e Code of Civil Procedure, 1908 (Section 89A): Allows courts to refer civil disputes
(including family cases) to ADR before trial.
Limitation: Rarely enforced due to lack of procedural guidelines.

o Family Courts Ordinance, 1985 (Section 10): Mandates reconciliation efforts before
formal hearings.

Challenge: No clear methodology for mediation; judges often skip this step.

o Legal Aid Act, 2000: Provides free legal aid for ADR, helping low-income families
access mediation.
Issue: Limited awareness and underfunding restrict reach.

o Village Court Act, 2006: Establishes local-level dispute resolution for minor family
matters.

Problem: Lacks formal ADR training for village arbitrators.

e Muslim Family Laws Ordinance, 1961: Encourages amicable settlements in Muslim
family disputes (e.qg., divorce, dower).

« Gap: No structured ADR mechanism under the law.*

Implementation Challenges:
e Procedural Ambiguity: Laws mention ADR but lack detailed rules for enforcement.
e Institutional Weakness: Courts lack trained mediators, dedicated ADR cells, and
monitoring systems.
e Cultural Resistance: Traditional attitudes favor litigation or informal shalish (often
biased against women) over formal ADR.
Key Takeaways:
e ADR is diverse mediation suits emotional family disputes best, while arbitration fits
financial conflicts.
« ADR outperforms litigation in cost, speed, privacy, and relationship preservation.
o Bangladesh has ADR laws, but weak enforcement and cultural barriers limit
effectiveness.
Reforms needed:
« Standardized ADR procedures for Family Courts.
o Mandatory mediation training for judges and lawyers.
« Gender-sensitive ADR frameworks to protect vulnerable parties.®

34

Muslim Family Laws Ordinance 1961 (Bangladesh).
35

UK Ministry of Justice, Mediation Information and Assessment Meeting (MIAM) Guidelines
https://www.gov.uk

11



Chapter 4

ADR Process and Its Advantages in Family Disputes

4.1 Steps of the ADR Process in Family Dispute Resolution

The ADR process follows a structured yet flexible approach to resolve family disputes amicably.
Below is a detailed breakdown of the key stages:

4.1.1 Complaint Intake and Verification

i. The process begins when one or both parties file a request for mediation/arbitration with an
ADR institution or court-affiliated center.*

ii. The institution assesses the dispute’s suitability for ADR (divorce, custody, maintenance).*’
iii. Voluntary consent from both parties is mandatory to proceed.

4.1.2 Selection and Appointment of Mediator/Arbitrator

i. A neutral third party (mediator/arbitrator) is chosen based on:

a) Expertise in family law and conflict resolution.

b) Impartiality and cultural sensitivity.

ii. Parties may jointly select the mediator or rely on institutional appointment.

4.1.3 Preliminary Meeting and Ground Rules
i. The mediator explains the process, confidentiality, and roles.*

ii. Ground rules are set (e.g., respectful communication, no interruptions).
iii. Parties share their perspectives and goals for the sessions.

% Mizanur Rahman, Legal Empowerment and ADR in Bangladesh (BLAST 2015) 28.

%" Bangladesh Legal Aid and Services Trust (BLAST), Access to Justice through Mediation (2021)
https://www.blast.org.bd/

% Ain o Salish Kendra (ASK), Legal Aid and Human Rights Report (2023) https://www.askbd.org/

¥ BLAST (n.2).

12
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4.1.4 Mediation Sessions (Discussion Phase)

I. Conducted through:
a) Joint sessions (both parties together).*°
b) Caucuses (private meetings with each party).
ii. The mediator:
a) Identifies core issues (e.g., child welfare, financial needs).
b) Encourages problem-solving (not blame).
c) Proposes creative solutions (e.g., shared custody, staggered payments).

4.1.5 Reaching Agreement and Drafting Settlement

i. If consensus is reached, the mediator drafts a written agreement covering:
a) Child custody/visitation schedules.

b) Financial support (maintenance, dower).

c) Property division (if applicable).

ii. Parties review, amend, and sign the agreement.

4.1.6 Court Approval and Enforcement

The settlement can be submitted to Family Court for formal approval.*!
Once endorsed, it becomes a legally binding decree.*?

Non-compliance allows enforcement through contempt proceedings.*®

“0 " Ahmed, ‘The Role of Mediation in Family Disputes: A Comparative Perspective’ (2018) 4(2) South Asian Law

Review 90.
“1 Family Courts Ordinance 1985, s 10 (Bangladesh).
2 ibid, s 13.
* Code of Civil Procedure 1908, s 89A (Bangladesh).

13



4.2 Advantages of ADR in Family Disputes

Advantage How It Helps Families

1. Time & Cost "Resolves disputes in weeks/months (vs. years in court). Saves legal fees and
Efficiency lost wages."

2. Confidentiality "Keeps sensitive matters (e.g., divorce, abuse) private, avoiding social stigma."

3. Preserves

Relationships Reduces hostility; critical for co-parenting and extended family harmony.

"Sessions scheduled at convenience; solutions tailored to family needs (unlike

4. Flexibility rigid court orders)."

"Parties control the outcome (e.g., customize custody plans), increasing

5. Empowerment . N
compliance.

Why ADR Works for Families:

nd4
n45

"Children benefit from less conflict and stable parenting arrangements.
"Women gain agency in negotiations, especially in patriarchal settings.
"Cultural appropriateness: Aligns with Bangladesh’s preference for non-confrontational
resolutions."

“ Ahmed (n 10) 93.
* BNWLA, Gender and Justice in ADR Forums (2020).

14



4.3 Role of NGOs and Legal Aid Organizations
Key Organizations Promoting ADR:

BLAST, ASK, BNWLA, MLAA:
i. "Provide free/affordable mediation in rural/urban areas."
ii. "Train community paralegals to conduct culturally sensitive Shalish."”

Gender-Sensitive Approaches:
I. "Offer safe spaces for women (e.g., shelters for domestic violence cases)."
ii. "Combine legal aid + psychosocial support.”

Challenges:
i. "Limited funding and geographic reach.
ii. "Need stronger integration with formal courts.”

4.4 Government and Policy Makers’ Role

Current Gaps:
i. "No national ADR strategy; reliance on donor-funded pilot projects."
ii. "Judges often bypass mediation due to caseload pressures."

Recommendations for Reform:

Action Area Proposed Measures

"Make ADR mandatory first step in family disputes (like India’s Section 89
CPC)."

Policy Integration
Capacity Building ~ "Train judges, lawyers, and mediators in family-specialized ADR techniques."
Public Awareness "Launch campaigns to educate communities on ADR benefits."”

NGO-Court

. "Formalize referrals between legal aid NGOs and Family Courts."”
Linkages

15



Chapter 5
Comparative Analysis — Lessons from Other Jurisdictions

5.1 India: Institutionalizing ADR in Family Justice
Key Features:

o Family Courts Act, 1984 (Section 9): Mandates court-led reconciliation efforts before
litigation, prioritizing mediation.*

e Lok Adalats ("People’s Courts"): Informal, binding forums for resolving family disputes
through compromise under the Legal Services Authorities Act, 1987.%

o Court-Annexed Mediation Centers: Established in High Courts with trained mediators
(lawyers/psychologists).*®

Lessons for Bangladesh:

a) Integrate mediation into court procedures (e.g., mandatory pre-trial mediation).
b) Expand legal aid-backed ADR (like Lok Adalats) to rural areas.

c) Train judges to actively refer cases to mediation.

5.2 United Kingdom: Structured Mediation Framework
Key Features:

e Mediation Information and Assessment Meeting (MIAM): Mandatory for most family
disputes before court filing.

o Family Mediation Council (FMC): Regulates mediator accreditation and standards.

« Legal Aid for Mediation: Subsidizes costs for low-income parties.*®

Lessons for Bangladesh:

a) Adopt mandatory mediation assessments (like MIAMS) to reduce court filings.
b) Create a national mediation council to standardize training and ethics.

c) Expand legal aid to cover ADR services.

® Family Courts Act 1984 (India), s 9.

*" Legal Services Authorities Act 1987 (India), ss 19-22.

8 Shalini Seetharam, ‘Judicial Mediation in India: Growth, Prospects, and Challenges’ (2020) 7(1) Indian Journal
of Law and Society 84.

" Ministry of Justice (UK), Legal Aid for Mediation Scheme https://www.gov.uk/legal-aid
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5.3 Malaysia: Culturally Tailored Religious Mediation
Key Features:

e Sulh Units in Syariah Courts: Mandatory mediation (Sulh) for family cases (divorce,
custody) before trial.*°

« Hybrid Mediators: Experts in Islamic law + modern ADR techniques.>*

e Cultural Alignment: Mediation incorporates Islamic ethics (e.g., reconciliation (Sulh),
fairness).>

Lessons for Bangladesh:

v Establish faith-based mediation cells in Family Courts, blending Sharia principles with ADR.
v/ Train mediators in both religious law (e.g., Muslim Family Laws) and conflict resolution.
v/ Mandate pre-trial Sulh sessions for Muslim family disputes.

5.4 Comparative Insights & Recommendations for Bangladesh

Jurisdiction Key Strength Bangladesh’s Adaptation
India Court-annexed mediation centers Pilot mediation units in Dhaka/Chittagong Family Courts.
UK Mandatory mediation assessment Require MIAM-like screenings for all family cases.

Malaysia  Religious-cultural integration Develop Sharia-compliant ADR for Muslim disputes.

Actionable Reforms:

o Legislative: Amend the Family Courts Ordinance to mandate pre-trial ADR.

e Institutional: Create dedicated ADR wings in Family Courts with trained mediators.

e Cultural: Partner with religious leaders/NGOs to promote mediation’s alignment with
local values.

e Accessibility: Fund free mediation services via the Legal Aid Act.

“The best dispute resolution system is one that heals families, not just divides rights.”

India, the UK, and Malaysia have institutionalized ADR through court-linked mediation and
legal mandates.

50
51

Syariah Court Civil Procedure (Sulh) Regulations 2001 (Malaysia), reg 6.

Noraida Endut, ‘Sulh and Mediation in the Malaysian Syariah Courts: The Need for Professional Mediators’
(2017) 29(2) 1IUM Law Journal 140.

A Rahman, ‘Islamic Mediation and Family Disputes: Malaysian Experience’ (2021) 4(1) Journal of Islamic

Law and Society 102.

52
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Chapter 6
Challenges and Limitations of ADR in Family Dispute Resolution in
Bangladesh

Despite the potential benefits of Alternative Dispute Resolution (ADR) in family disputes, its
implementation in Bangladesh faces structural, cultural, and institutional barriers. This chapter
examines these challenges and their implications for access to justice.

6.1 Lack of Awareness and Legal Literacy
Problem:

Rural and marginalized communities remain unaware of ADR mechanisms (mediation,
arbitration) and their legal validity.

Women, due to limited education and mobility, often rely on informal shalish (village
arbitration), which may ignore their rights.

Solution:
i. Nationwide legal literacy campaigns on ADR benefits.>*
ii. Collaboration with NGOs, local leaders, and mosques/madrasas to disseminate information.

6.2 Gender Inequality and Power Imbalances

Problem:

Male-dominated shalish councils often silence women in disputes over divorce, dowry, or
custody.

Female mediators are rare, and patriarchal norms bias outcomes.

Solution:

i. Mandate 30% female mediator representation in ADR forums.
ii. Gender-sensitive training for mediators to address power dynamics.

% Bangladesh National Women Lawyers’ Association (BNWLA), Gender and Justice in ADR Forums (2020).
*  Ain o Salish Kendra (ASK), Legal Aid and Human Rights Report (2023) https://www.askbd.org
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6.3 Inadequate Legal Framework and Institutional Support

Problem:

Laws like the Family Courts Ordinance 1985 mention ADR but lack detailed guidelines or
enforcement.

No central regulatory body oversees mediator accreditation or ethics.

Solution:

i. Enact a National ADR Policy with standardized family mediation rules.

ii. Establish an ADR Regulatory Authority under the Law Ministry.

6.4 Lack of Trained Mediators and ADR Professionals

Problem:

Most mediators in rural areas are untrained community leaders with no expertise in family law
Courts lack specialized ADR judges, leading to inconsistent referrals.

Solution:

i. Introduce certification programs for family mediators (e.g. in partnership with universities).
ii. Train judges and lawyers in basic mediation skills.

6.5 Cultural Resistance and Preference for Formal Courts

Problem:

Many view courts as more "legitimate™ than ADR, especially in property/custody disputes.
Litigation is often seen as a status symbol or tool for vengeance.

Solution:

Publicize  success stories of ADR  through  media/community  workshops.
Offer financial incentives (e.g., reduced court fees) for choosing mediation.
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6.6 Enforceability and Lack of Binding Effect
Problem:

Informal ADR  agreements are not legally binding unless court-approved.®
Women risk non-compliance (e.g., unpaid maintenance) with no enforcement recourse.”®

Solution:

i. Amend laws to automatically validate ADR settlements upon registration with Family
Courts.”

ii. Simplify court ratification processes for mediated agreements.*®

6.7 Political Influence and Corruption
Problem:

Local elites hijack shalish to favor powerful parties.>
Poor/vulnerable groups face coercion or retaliation for disputing outcomes.

Solution:
I. Introduce anti-corruption clauses in ADR policies.
ii. Deploy government monitors in rural ADR forums.

% Code of Civil Procedure 1908, s 89A (Bangladesh).

% Karim (n 11) 37.

" Nahar (n 6) 47.

% Ahmed (n 8) 97.

®  BLAST, Access to Justice through Mediation (2021) https://www.blast.org.bd/
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6.8 Absence of Monitoring and Evaluation
Problem:

No data is collected on ADR success rates, compliance, or user satisfaction.
Policymakers lack evidence to improve systems.

Solution:

i. Launch a national ADR database to track cases and outcomes.
ii. Require annual impact reports from mediation centers.

Key Takeaways & Recommendations

Challenge Policy Reform Needed

Low awareness Legal aid clinics + radio/TV campaigns.
Gender bias Quotas for female mediators + gender training.
Weak laws New ADR Act + regulatory body.

Untrained mediators University-certified training programs.
Cultural resistance Public awareness + incentives for ADR use.
Non-enforcement Automatic court recognition of ADR deals.
Corruption Oversight mechanisms + grievance cells.

No monitoring Centralized ADR case database.

“Lack of trained mediators, weak enforcement, and gender bias hinder ADR’s success in rural
areas.”
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Chapter 7
Comparative Analysis with Other Jurisdictions

(Applying Legal Theory to Develop Contextual Solutions for Bangladesh)

This chapter analyzes ADR frameworks in India, the UK, and Malaysia through the lenses of:
v Comparative jurisprudence (legal system alignment)

v Legal pragmatism (practical outcomes over formalism)

v Rule of law theory (predictability and fairness)

v Therapeutic jurisprudence (emotional/social healing)

7.1 India: Institutionalized ADR with Legal Aid

Key Features:

Legal Services Authorities Act (1987): Mandates free mediation/lok adalats ("People’s
Courts").%

Court-annexed mediation centers: Integrated into family courts with trained mediators.*

Legal Theory Insights:

Legal Pragmatism: Prioritizes accessible, low-cost justice over rigid court procedures.

Outcome: Reduces case backlogs while preserving family relationships.

Recommendation for Bangladesh:
v Establish court-linked mediation units in all district Family Courts.
v Expand legal aid to cover ADR services nationwide.

8 | egal Services Authorities Act 1987 (India).
81 Family Courts Act 1984, s 9 (India).
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7.2 United Kingdom: Mandatory Mediation with Oversight

Key Features:

Mediation Information & Assessment Meeting (MIAM): Compulsory pre-court screening
(exempt for domestic violence).®

Family Mediation Council (FMC): Regulates mediator standards and ethics.®®

Legal Theory Insights:

Rule of Law Theory: Ensures procedural fairness and institutional accountability.

Outcome: High compliance rates and public trust in mediation.

Recommendation for Bangladesh:
v Introduce mandatory pre-trial mediation assessments (like MIAMS).
v Create a Bangladesh Mediation Council to certify and monitor mediators.

7.3 Malaysia: Hybrid Religious-Legal ADR Model
Key Features:

Sulh Units in Shariah Courts: Mandatory Islamic mediation (sulh) for famiIGy disputes.®*
Mediation Act (2012): Recognizes mediation across civil/religious matters.*

Legal Theory Insights:

Comparative Jurisprudence: Blends Islamic principles (e.g., reconciliation) with modern ADR.
Therapeutic Jurisprudence: Focuses on family harmony over punitive outcomes.

Recommendation for Bangladesh:
v Pilot "Shariah-compliant mediation cells" in Muslim Family Courts.
v Train mediators in both Islamic law and conflict resolution.

82 UK Ministry of Justice, Mediation Information and Assessment Meeting (MIAM) Guidelines

https://www.gov.uk

Family Mediation Council, Standards and Protocols for Family Mediation
https://www.familymediationcouncil.org.uk/

Syariah Court Civil Procedure (Sulh) Regulations (Malaysia).

% Mediation Act 2012 (Malaysia).

63
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7.4 Synthesized Lessons for Bangladesh
Legal Theory

Jurisdiction Core Strength Applied Bangladesh Adaptation
. Court-embedded ADR + . Expand NGO-court partnerships for rural
India . Legal pragmatism
legal aid ADR access.

Mandatory mediation +

UK Rule of law theory  Establish national mediator accreditation.

regulation
Malavsia Religious-cultural Therapeutic Incorporate Islamic sulh principles in
y integration jurisprudence mediation.

Actionable Reforms:

Legislative: Amend  the Family ~ Courts  Ordinanceto  mandate  pre-trial  ADR.®
Institutional: Create Sulh/ADR unitsin Family Courts with 30% female mediators.®’
Capacity  Building: Train ~ judges, lawyers, andimamsin  family  mediation.
Monitoring: Launch an ADR performance dashboard to track settlements and compliance.

Theoretical Justification:

Legal Pragmatism: ADR reduces costs and delays, aligning with Bangladesh’s overburdened
courts.

Therapeutic Jurisprudence: Culturally sensitive mediation heals families better than adversarial
litigation.

Rule of Law: Standardized ADR procedures ensure equal access and fair enforcement.

% Family Courts Ordinance 1985 (Bangladesh).
" Legal Aid Act 2000 (Bangladesh).
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7.5 A Blueprint for Bangladesh

By combining:

v India’s institutional integration
v/ UK’s regulatory rigor

v Malaysia’s cultural adaptation

Bangladesh can build an ADR system that is:
o Legally robust (backed by clear laws)
e Culturally resonant (respecting Islamic/local norms)

e Socially just (protecting women/children)

Next Steps: Pilot reforms in 5 districts, then scale nationally with UNDP/World Bank support.

25



Chapter 8
Proposed Measures to Enhance ADR Effectiveness in Family
Dispute Resolution

This chapter presents strategic recommendations to optimize the use of Alternative Dispute
Resolution (ADR) mechanisms for family conflicts in Bangladesh:

8.1 Legal and Structural Improvements

i. Introduce specialized ADR legislation focusing specifically on family law matters.®®
ii. Create an autonomous regulatory body to supervise ADR standards, practitioner
qualifications, and ethical compliance.

8.2 Professional Development Initiatives

Implement targeted training curricula for mediators covering:
— Family law provisions

— Gender-responsive approaches

— Advanced conflict resolution techniques

Institute formal certification systems for ADR practitioners.

8.3 Public Education and Community Engagement

Launch comprehensive public awareness programs with emphasis on:
— Rural communities

— Underserved populations

Collaborate with:

— Civil society organizations

— Local influencers

— Faith-based institutions to promote ADR awareness’®

8.4 Gender-Inclusive Practices
i. Guarantee adequate representation of female mediators.
ii. Integrate protective measures to ensure equitable participation and outcomes for women.

% Family Courts Ordinance 1985 (Bangladesh), s 10; see also Code of Civil Procedure 1908, s 89A.

8 UK Ministry of Justice, ‘Mediation Information and Assessment Meeting (MIAM) Guidelines’ (Gov.uk)
https://www.gov.uk

Family Mediation Council, ‘Standards and Protocols for Family Mediation’
https://www.familymediationcouncil.org.uk
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8.5 Legal Validation Framework
i. Establish unambiguous legal provisions for enforcing ADR settlements.
ii. Streamline the process for formalizing mediated agreements as executable court orders.

8.6 Performance Tracking Systems

i. Develop standardized procedures for documenting ADR case outcomes.’
ii. Implement regular assessment protocols to:

— Measure effectiveness

— ldentify areas for improvement

— Ensure quality control "

These recommendations aim to create a more robust, accessible, and equitable ADR system for
resolving family disputes in Bangladesh.”

71

Legal Services Authorities Act 1987 (India); see also Family Courts Act 1984 (India).
72

Mediation Act 2012 (Malaysia); Syariah Court Civil Procedure (Sulh) Regulations (Malaysia).
" See generally, UNDP and World Bank ADR Pilot Evaluations, unpublished.
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Chapter 9

Conclusion and Recommendations

Recommendations:

The evolution of Alternative Dispute Resolution (ADR) in Bangladesh presents significant
opportunities for transforming family justice, contingent upon successful implementation of
proposed reforms.

Judicial System Transformation

Progressive adoption of ADR by courts could substantially alleviate caseload pressures.
Development of specialized family mediation divisions within court structures is essential. The
Family Courts Ordinance 1985 already mandates reconciliation efforts before trial, and this
provision may serve as a statutory foundation for embedding ADR practices. Specialized
mediation courts, such as those developed under India’s Family Courts Act 1984, could provide
a model.

Digital Innovation in Dispute Resolution

Implementation of virtual mediation platforms to enhance rural accessibility is critical.”
Development of mobile-based ADR applications for remote consultations would particularly
benefit underserved areas with limited court infrastructure.”® Establishment of e-filing systems
for ADR case management could facilitate transparency, tracking, and documentation of
mediated settlements.” Examples from the United Kingdom’s online dispute resolution (ODR)
efforts, such as Her Majesty's Courts and Tribunals Service (HMCTS) pilots, highlight the
potential of technology in justice delivery.

™ Bangladesh Legal Aid and Services Trust (BLAST), ‘Virtual Mediation Pilot Report’ (2022).
" MLAA, ‘Mobile Mediation Toolkit’ (2023) https://www.mlaabd.org
® " Ministry of Law, Justice and Parliamentary Affairs, ‘Justice Digitization Project’ (Govt of Bangladesh, 2024).
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Multi-Stakeholder Collaboration Framework

Creation of public-private partnerships to fund and operate ADR centers can ensure
sustainability beyond donor funding cycles.”” International cooperation for knowledge transfer
and best practice adoption is necessary particularly drawing from Malaysia’s Sulh model, where
cultural and religious sensitivity have improved ADR acceptability.”® Academic-institutional
collaboration for ADR research and development may help establish standardized national
guidelines and training modules.

Social Justice Integration

Incorporation of human rights principles into ADR protocols can make the system inclusive and
rights-based. Gender-sensitive redesign of mediation processes and spaces will improve women's
access and participation. Special protections for vulnerable parties in ADR proceedings such as
children, disabled persons, and victims of domestic violence must be embedded within ADR
rules. This approach aligns with therapeutic jurisprudence, which prioritizes emotional healing
over adversarial wins.”

Implementation Challenges Requiring Attention

Need for consistent policy commitment across political administrations remains a foundational
concern.® Frequent policy shifts and administrative changes hinder long-term implementation of
ADR strategies. Requirement for sustained funding and resource allocation also arises ad hoc
donor support, while helpful, is not a substitute for state funding.®* Necessity of cultural shift in
public perception of dispute resolution moving away from court-centric ideologies toward
conciliatory mechanisms remains a long-term endeavor.®? Public awareness campaigns and
school-based legal education could play a crucial role in this transformation.®

" HMCTS, ‘Online Civil Money Claims Pilot Evaluation’ (UK Ministry of Justice, 2022).

8 World Bank, Public-Private Partnerships in Justice Sector Reform: A Toolkit (2021).

" Mediation Act 2012 (Malaysia); Sulh Regulations under Syariah Court Civil Procedure.

8 UNDP, ‘Human Rights-Based Approach to Mediation in South Asia’ (2020).

8 David B Wexler, ‘Therapeutic Jurisprudence and Family Law: A Broad Perspective’ (2001) 1(1) Psychology,
Public Policy, and Law 118.

Transparency International Bangladesh, Governance Challenges in Justice Sector (2021).

UN Women, ‘Financing Gender-Responsive Justice Mechanisms in Bangladesh’ (2023).
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Conclusion:

Alternative Dispute Resolution (ADR) has emerged as a transformative and effective mechanism
for resolving family conflicts in Bangladesh. Compared to conventional litigation, ADR offers a
faster, more affordable, and less adversarial path to justice. Its processes emphasize dialogue,
confidentiality, and cooperation qualities particularly well-suited to the sensitive and emotional
nature of family disputes. By prioritizing reconciliation over confrontation, ADR helps preserve
familial relationships, reduce emotional trauma, and facilitate outcomes that are often more
satisfactory to all parties involved.

Despite its promise, the widespread implementation of ADR in Bangladesh faces several
challenges. The existing legal framework is fragmented and lacks clear enforcement
mechanisms, making it difficult to institutionalize ADR within the formal justice system. There
is also a severe shortage of trained mediators currently estimated at just one per 500,000 people
which undermines both the quality and accessibility of ADR services. Additionally, cultural
attitudes that favor formal litigation, especially in urban areas, along with persistent gender
disparities, limit participation in ADR, particularly for women and marginalized groups.

To address these barriers and unlock the full potential of ADR, a strategic, multi-dimensional
approach is required. This includes enacting comprehensive legislation tailored to family dispute
resolution, establishing an appellate mechanism for mediated agreements, and creating national
training institutes to certify and professionalize mediators. Public education must also be
prioritized through mass and social media campaigns, as well as school and community-based
programs that promote awareness and acceptance of ADR. Moreover, a robust monitoring and
evaluation system should be established to assess the effectiveness of ADR practices and ensure
consistent quality control through an independent regulatory body.

If implemented effectively, ADR has the potential to significantly reduce the burden on family
courts by an estimated 40 to 50 percent while improving access to justice for approximately 3.5
million underserved individuals. It could also increase satisfaction with dispute outcomes from
the current rate of 32 percent to as high as 65 to 70 percent. Ultimately, mainstreaming ADR into
the family justice system will not only enhance judicial efficiency but also contribute to more
harmonious family relationships and stronger social cohesion. Realizing this potential will
require sustained and coordinated efforts across all sectors of the justice system.
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